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TOPICAL INDEX TO SUBJECT MATTER 


Accident 


Only one accident occurred within the intendment of 
the statute where defendant driver struck an automobile, 
lost control of her vehicle, and struck pedestrians nearby. 
emcee, Mirier, ADD, DAV. «oo 6.5 ck ewe wceoeccdeiess 139 


Accord and Satisfaction 

An agreement to forebear to prosecute a criminal offense 
in exchange for the forbearance of a civil claim is void as 
against public policy. Wilson v. United States Lines. Law 
Div. ; 

The defense of haa to an panne fee aslldans prosecu- 
tion or for abuse of process must be stricken where the 
release was given to suppress the criminal prosecution, re- 
gardless of the guilt or innocence of the releasor. Wilson v. 
United States Lines. Law Div. ....................... 331 


Accounting 

For purposes of the Corporation Business Tax Act, N.J. 
S.A. 54:10A-1 et seq., land and realty should be given a 
value equal to the mortgage balance outstanding against 
them, rather than cost less depreciation, where accumu- 
lated depreciation gives them little or no book value. 
Brookchester, Inc. v. Director, Division of Taxation. App. 


Actions 


The holder of an easement may maintain an action 
sounding in trespass for damage to water pipes owned by 
it lying within its easement. P. & A. v. Hackensack. Law 


Actions in Lieu of Prerogative Writ 

Plaintiff’s suit to have defendant’s name removed from 
the ballot as a candidate for tax assessor because defendant 
was ineligible was a proceeding in lieu of prerogative writ 
and therefore governed by the 45-day limitation, which 45- 
day period did not begin to run until plaintiff learned of 
defendant’s ineligibility for the office. Alongi v. Schatzman. 


Additur 


An appeal by defendant or a motion by defendant for 
leave to appeal from an order granting additur does not toll 
the period permitted by the order for acceptance of the 
additur. Keeley v. Big W. App. Div. 


Adjournments 

Absent an abuse of discretion by trial court, denial of 
adjournment request is not reversible error and where 
there is no showing of prejudice to defendant, trial court’s 
failure to grant adjournment requested by defendant’s 
newly-appointed counsel is not a ground to disturb defend- 
ants conviction. State v. D’Orsi. App. Div. 


Administration of Justice 


American Justice — A Challenge to the Conventional 
System, by Hon. George F. Kugler, Jr. 


Administrative Law 


The rule that an appellant must prove that the local 
Alcoholic Beverage Control Board erred is not a denial of 
due process in view of the volume of matters coming before 
the Division of Alcoholic Beverage Control and the fact 
that the local authorities generally are fitted to decide such 
matters at their initial stages. Pilon v. Board of Alcoholic 
Beverage Control of Paterson. App. Div. 2 

An administrative rule promulgated by defendant board 
prohibiting the conduct of the ophthalmic business unless 
operated in the name of the licensed dispenser is illegal 
“guild’”’ legislation in that it favors self-employed licensed 
dispensers over businesses employing licensed dispensers 
for no valid reason with the effect of restricting competi- 
tion. Cole National Corporation v. State Board of Examin- 
ers of Ophthalmic Dispensers, et al. Sup. Ct. 17 

Intent or willfulness is not an essential ingredient in 
proving a violation of the air pollution code as the enabling 
statute is one of strict liability and the State need only 
prove by a preponderance of the evidence the commission 
or omission of a proscribed act. Department of Health v. 
Concrete Specialties, Inc. App. Div. .. I 

Public Utilities Commission has jurisdiction to determine 
controversy between developer and public utility company 
as to who should bear the cost of installing underground 
electric lines where local ordinance requiring such installa- 
tion did not deal with the subject since no statute empow- 
ers a local government to say which party shall pay. Glen 
View v. Public Service. Sup. Ct. 18 

Courts will not interfere with the internal administrative 
actions of a prison, absent action by the prison authorities 
which deprives an inmate of his constitutional rights or is 
clearly capricious or arbitrary. State v. Rydzewski. App. 
Diy. .- cea, 

A bidder on a hates neaiuat can be disqualified on the 
grounds of lack of moral integrity. Mal-Bros. v. Kohl. 
App. Div. ‘ . 106 

The Director of the Division of Aeronautics may not 
grant a fixed base operator’s license (which permits the 
holder to repair airplanes as a business) without a public 
hearing. Trenton Aviation, Inc. v. Gerard, et al. App. 


Petition for certification granted while appeal to State 
Bd. of Ed. is pending from decision of Commissioner of Ed. 
but Francis, J., dissenting holds petition should be denied 
until administrative remedies are exhausted and there is 
an appealable final decision. Jenkins v. Twp. of Morris 
School District. Sup. Ct. ne 234 

Plaintiffs need not exhaust their eduinleteaives remedies 
when the directives the administrative body has issued 
show that it already has decided against their contentions 
informally. Valent v. N.J. State Board of Education, et al. 
Chan. Div. : 250 

Where taxing district had opportunity to present facts 
and arguments before Division of Tax Appeals but chose 
not to do so, it cannot complain before Appellate Division 
that it had not been heard. Bergen County Board of Taxa- 
tion v. Bogota, et als; and Fairview, et als v. Bergen 
County Board of Taxation, et al. App. Div. 

Although it is desirable that the Commissioner of Bank- 
ing cite the source of his statistics, it is not reversible 
error to use unattributed figures bearing on deposit poten- 
tial to refute the testimony of the objectors’ expert where 
the objectors did not contest the accuracy of the figures 
and failed to show any prejudice. In the Matter of the 
Application of the Montclair Savings Bank for Approval 
of a Branch Office. App. Div. ign os: ae 

The home office protection provision of NJ. S.A. 17:9A-19 
(B) (3) does not apply where the objecting bank does not 
have a home office actually doing business on the date of 
the application. In the Matter of the Application of the 
Montclair Savings Bank for bienaetiaee of a Branch Office. 
App. Div. 


The Division of Public Welfare did not exceed its statu- 
tory authority when it promulgated §615(a) of the Cate- 
gorical Assistance Budget Manual which provides that “in- 
come disregards” or work incentives will no longer be con- 
sidered in ;.etting the amount of assistance for a recipient 
of “N segment” assistance. Motyka v. McCorkle. Sup. 
Ck x. 332 

The Division satisfied the requirements of the Adminis- 
trative Procedure Act and the relevant statutes when it 
published the proposed rule in the New Jersey Register, 
sent notice to those who had requested advance notification, 
and considered written comments, since a full-scale evi- 
dentiary hearing for the thousands affected is not required. 
Motyka v. McCorkle. Sup. Ct. 

There is no right to reparations for alleged excessive 
bridge tolls where the reasonableness of the same has been 
exclusively preempted by legislation imposing the obliga- 
tion of fixing reasonable tolls upon the proper administra- 
tive authority. Public Service v. Delaware River Port 
Authority. App. Div. . 428 

The policy of the Public peeerenennar Relations Commis- 
sion that elections will not be set aside unless the objector 
carries the burden of proving that there was conduct 
which interfered with or which reasonably tended to in- 
terfere with employees’ freedom of choice is valid. Ameri- 
can ete. v. Public Empl. Relations Comm., et al. App. 
Div. . 467 

A not guilty vendtas ina 5 eat on ‘etnies’ charges does 
not act as a collateral estoppel of matters pending before 
the Civil Service Commission. In Re Darcy. App. Div. 468 

On appeal from a departmental determination, a hearing 
de novo is held by the Civil Service Commission which is 
limited to the charges below, but is not confined to the 
precise testimony below. In Re Darcy. App. Div. .. 468 

The conscientious conclusion of the trier of the facts as 
to which witnesses were more worthy of belief must be 
given great weight and accepted by the appellate tribunal 
unless clearly lacking in reasonable support. In Re Darcy. 
App. Div. 468 


Delay will not, avemiiie affect the validity of adminis- 
trative decisions. In Re Darcy. App. Div. .. 468 


Any alleged procedural deficiencies attendant upon a 
prior departmental hearing are cured at a later hearing 
before the Civil Service Commission. In Re Darcy. App. 
Div. 68 

The de novo eect on an administrative appeal is 
limited to the charges specified below. Division of Motor 
Vehicles v. Miller. App. Div. . 658 


Employee cannot be discharged for one kind of mis- 
conduct when he was charged with another kind. Division 
of Motor Vehicles v. Miller. App. Div. 658 

The award of contracts by the State Director of Pur- 
chase involves the making of an executive or managerial 
decision rather than the performance of an administrative 
function; consequently, a trial-type of hearing is not a 
prerequisite to rejection of a low bid. Motorola v. O’Connor. 
App. Div. 751 

Held, on facts, Director’s choice of higher bid was based 
on expert evaluations of complex equipment and hence 
not arbitrary. Motorola v. O’Connor. App. Div. . . 751 

Held, on facts, the record supports the Commissioner’s 
determination that the applicant savings and loan associa- 
tion’s plan to transfer its principal office to another mun- 
icipality was a bona fide relocation of its principal office 
and not merely an attempt to circumvent the “home 
office” protection of N.J.S.A. 17:12B-26(c). In re Berkeley 
S. & L. Assn. App. Div. .. 

An indictment against the principal officer and stock- 
holder of a corporate “qualified” bidder is not sufficient 
evidence to sustain the Commissioner’s determination de- 
priving the corporation of its classification as a “respons- 
ible” bidder because of a lack of moral integrity; the in- 
dictment does not establish the truth of the charge or the 
presence of sufficient legal proof thereof. Trap Rock In- 
dustries v. Kohl. App. Div. ....... 766 


The presumption of innocence is applicable in adminis- 
trative proceedings. Trap Rock Industries v. Kohl. App. 


Administrative Code Available P 817 

While termination of an OEO funded agency requires a 
full and fair hearing by OEO before taking such action, 
denial of an application for refunding requires merely an 
opportunity to show why such action should not be taken. 
Monmouth Legal Services v. Carlucci. U.S.D.C. 905 

Regulations promulgated by the Bureau of Securities 
construed as requiring a broker-dealer to maintain the 
minimum capital requirement throughout the period of reg- 
istration and as prohibiting the sale of securities during the 
period of registration for the purpose of providing mini- 
mum capital requirements. In Re: aiesinieds McLeod & 
Associates. App. Div. . 962 

Bureau of Securities may onan a broker-dealer for 
failure to meet the minimum capital requirements regard- 
less of lack of actual injury to the public. In Re: Ridgway, 
McLeod & Associates. App. Div. 962 

The term “inclined to spill” used in Turnpike Author- 
ity’s regulations dealing with the transportation of loose 
cargo is not unconstitutionally vague. State v. Trapp Rock 
Industries. App. Div. : 1082 

Turnpike Authority’s segubation dealing with the trans- 
portation of loose cargo held not to exceed the Author- 
ity’s power. State v. Trapp Rock Industries. App. Div. 1082 

The New Jersey Bureau of Securities may exercise jur- 
isdiction over a federally registered issue insofar as it 
involves the offer or sale of a security from or within this 
State. Data Access Systems v. State. App. Div. 1130 

A prior sale of securities without complying with New 
Jersey securities laws does not per se permanently bar a 
company from future sales of securities in this State. Data 
Access Systems v. State. App. Div. ‘ 1130 

The Commissioner of Transportation has the authority 
to suspend otherwise qualified contractors from bidding on 
contracts with his agency if they have been indicted for 
bribery. Trap Rock Industries, Inc. v. Kohl. Sup. Ct. .. 1181 

The general standard of responsibility and moral integ- 
rity, in the statutes regulating bidding on contracts of 
public agencies, is constitutional. — Rock Industries, 
Inc. v. Kohl. Sup. Ct. : : . 1181 


Admissions 

Defendant’s admission that he did not have a permit to 
carry a gun was properly admitted into evidence where 
officer testified that defendant had been given his Miranda 
warnings and where, at the trial, the admission was elicited 
by defense counsel who made no request to strike the ad- 
mission. State v., D’Orsi. App. Div. 251 


Adoption 
Where the natural parent voluntarily, freely and under- 
standingly gives consent to an adoption with a present 
resoiution to abandon parentai rights, that consent should 
be considered irrevocable and binding, absent fraud or 
some overriding equitable consideration, and assuming that 
such a result is not inimical to the welfare of the child. 
In the Matter of the Adoption of a child by P., and Wife. 
App. Div. 554 
Held, on facts, sttenes — pence mother to revoke 
consent to adoption approximately 212 months after birth 
and surrender of child, was riot in best interests of child 
and will not be allowed. In the Matter of the Adoption of 
a child by P., and Wife. App. Div. 554 
The Court may not refuse to approve an adoption solely 
because the adopting parents do not believe in a Supreme 
Being, although it may inquire into those beliefs as part 
of its investigation of the morals and ethics of the parents. 
In the Matter of the Adoption of “E”. Sup. Ct. 706 
The statutory mandate that an approved agency be al- 
lowed costs for performing its function in an adoption 
proceeding applies to both private and public agencies, and 
cannot be waived by a court. In Re: Adoption of a Child by 
M. W. App. Div. 1199 
Rule 1:13-2 providing for waiver of judicial fees in 
certain cases is intended only to insure an impecunius liti- 
gant access to the courts, and does not justify the waiver 
of any other fees or costs. In Re: Adoption of a Child by 
M. W. App. Div. 1199 
Requiring a welfare recipient ro pay stoke agency’s fees 
for required services rendered in connection with recip- 
ient’s adoption action does not violate Fourteenth Amend- 
ment — In Re: binnurees of a Child 7 M. W. App. 
Div. 1199 


Adoptive Admissions 

Held, on facts, telephone conversations between defend- 
ant and witness constituted adoptive admissions under 
Evidence Rule 63(10) or 63(8). State v. a Sup 
Cl... 5 Toes = ; eT i 


Adultery 

In divorce action based on adultery, a co-respondent’s 
testimony is direct proof of the commission of the offense 
and, while open to suspicion, is admissible as primary evi- 
dence after the co-respondent has been warned of Fifth 
Amendment rights. Cofone v. Cofone. App. Div. 426 

Where there are two interpretations of conduct of party 
accused of adultery, equally consistent with probability, the 
interpretation should be favorable to innocence. Cofone 
v. Cofone. App. Div. 426 

Without sufficient corroborative proof, tention of the 
co-respondent admitting the alleged adultery is ordinarily 
insufficient to support a sera of divorce. Cofone v. 
Cofone. App. Div. rene wR: . 426 
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Agreements 

Where pursuant to an agreement between them, plaintiff 
paid to her husband that portion of the income tax re- 
sulting from her earnings and plaintiff proved no coercion, 
plaintiff can only recover the amount she paid over and 
above her fair share of taxes. Capodanno v. Capodanno. 


Air Pollution 

Intent or willfulness is not an essential ingredient in 
proving a violation of the air pollution code as the enabling 
statute is one of strict liability and the State need only 
prove by a preponderance of the evidence the commission 
or omission of a proscribed act. Department of Health v. 
Concrete Specialties, Inc. App. Div. 


Alcoholic Beverage Control 

The rule that an appellant must prove that the local 
Alcoholic Beverage Control Board erred is not a denial of 
due process in view of the volume of matters coming be- 
fore the Division of Alcoholic Beverage Control and the 
fact that the local authorities generally are fitted to decide 
such matters at their initial stages. Pilon v. Bd. of Alco- 
holic Bev. Control of Paterson. App. Div. 2 

Lewdness and immoral activity on licensed premises does 
not have to be determined under the obscenity statute 
(N.J.S.A. 2A:115-1.1) since such activity for the purpose 
of alcoholic beverage control may be determinable on a 
distinctly narrower basis than for purposes of regulating 
commercial entertainment generally. In Re: Club “D” 
Lane, Inc. App. Div. ... 50 

Congregation of narcotics sellers and users on premises 
licensed for the sale of alcoholic beverages in spite of 
vigorous attempts by licensee to oust them does not war- 
rant imposition of discipline on licensee. Ishmal v. Divi- 
sion of Alcoholic Beverage Control. Sup. Ct. ......... 538 

As long as a violation of a valid rule is shown a finding 
of guilt and the imposition of a suspension on a licensee 
is proper regardless of his intent or motives. In the Matter 
of Hausner. App. Div. . 982 

The standards to be applied in dining whether a 
licensee possessed obscene items are more narrow than 
the definition of “obscenity” under the First Amendment. 
In the Matter of Hausner. App. Div. 

The absolute prohibition against possession of contracep- 
tives and obscene literature is a reasonable exercise of 
regulatory power. In the Matter of Hausner. App. Div. 982 

A passenger injured in a collision is not barred by con- 
tributory negligence in riding in the car from suing the 
tavern which served the driver where the hour was late 
and there was no public transportation so that the passen- 
ger had no real alternative but to continue to ride with 
the driver. Aliulis v. Tunnell Hill. Sup. Ct. 


Alibi 

The notice requirement of R. 3:11-1 is sufficiently broad 
to include witnesses and evidence circumstantiallly cor- 
roborative of alibi. State v. Nunn. App. Div. 

Where prior to trial the State served a demand for par- 
ticulars as to any alibi defense on each defendant and nei- 
ther demand was answered, the trial judge did not abuse 
his discretion in excluding testimony of witnesses circum- 
stantially corroborative of alibi since the defendants suf- 
fered no prejudice thereby. State v. Nunn. App. Div. .. 115 

Failure to specifically charge on alibi though requested 
by defendant was not prejudicial error under the circum- 
stances present. State v. Edge and Robbins. Sup. Ct. .. 191 

Alibi is not a “separate” defense which requires a specific 
charge without a request thereon. State v. Harris. App. 


Alimony 

A woman’s right to alimony from her former husband 
under a separation agreement incorporated into a divorce 
decree is not revived by the annulment of the woman’s 
second marriage on grounds which rendered it voidable. 
Sharpe v. Sharpe. Sup. Ct. 

A woman’s right to alimony ieee Beir esmnew husband 
under a separation agreement incorporated into a divorce 
decree which provides for termination of alimony on the 
wife’s remarriage and under N.J.S. 2A:34-25 is not revived 
by the annulment of the woman’s second marriage on 
grounds which rendered it voidable. Flaxman v. Flaxman. 
Sup. Ct. 130 

A wife may have an action for pen against the hus- 
band of her annulled voidable marriage for damages for 
loss of alimony from her ve marriage. Flaxman v. 
Flaxman. Sup. Ct. 

Where the party who mane ee modity none and visi- 
tation rights made a prima facie showing of a sufficient 
change of circumstances, and there were contested issues 
of fact, it was error to dispose of the motion on affidavits, 
interrogatories and depositions, and a plenary hearing 
should have been held. Hallberg v. Hallberg. App. Div. 130 

It is error to refuse to decide a motion for modification 
of alimony and visitation rights on the merits because the 
father is in arrears of alimony at the time of the motion, 
where there is a question of fact as to whether he was able 
to comply with the terms of the original judgment. Hall- 
berg v. Hallberg. App. Div. ay 


Amendment 
City ordinance cannot generally be amended by resolu- 
tion but must be done by an amendatory ordinance. Kess- 
ler v. Passaic. Law Div. x ame 82 
Leave to amend pleadings poner be ones granted to do 
substantial justice. Swisscraft v. Alad, et al. App. Div. 235 
An amendment to the amount of damages claimed as the 
result of a riot may be made more than three months after 
the loss occurred where the suit was timely filed and the 
defendant is not prejudited on the merits. Mulliken, Inc., 
et als v. Englewood. Sup. Ct. 702 
N.J.S.A. 2A:14-2 bars amendment of plaintiff’ s complaint 
to add a new party defendant and assert a new and sep- 
arate cause of action against that party more than 2 years 
after the accident but does not bar a defendant’s third 
party complaint for contribution or indemnification since 
that claim does not arise unless and until plaintiff recovers 
judgment against the cross-claimant. McGlone, et al v. 
Corbi, et al. Sup. Ct. 790 
Complaint and counterclaim in a divorce action initiated 
prior to the new divorce act may be amended to add causes 
of action created by the new act, including the new 18 
month separation ground. Indiero v. Indiero. Chan. Div. 922 


Annulment 

A wife may have an action for damages against the hus- 
band of her annulled voidable marriage for damages for 
loss of alimony from her prior marriage. Flaxman v. 
Flaxman. Sup. Ct. 

Concealment of narcotic addiction is a premarital fraud 
which goes to the essentials of the marriage, and upon 
discovery after marriage, followed by non-ratification, is 
ground for annulment though the marriage had previously 
been consummated. Costello v. Porzelt. Chan. Div. .. 1014 

An unconsummated marriage may be annulled when in- 
fected by fraud of any kind which would render a con- 
tract voidable, but where there has been consummation, 
the fraud must go to the essence of the marriage relation- 
ship, which is its sexual aspect culminating in procreation. 
Costello v. Porzelt. Chan. Div. 1014 

Marriage Dissolution Under the New Divorce Act—A 
Procedural Guide and Forms, by Hon. Saul Tischler. In- 
diero v. Indiero. N.J. Super. (Ch. Div. 1971) 


Anti-Poverty Law 

While termination of an OEO funded agency requires a 
full and fair hearing by OEO before taking such action, 
denial of an application for refunding requires merely an 
opportunity to show why such action should not be taken. 
Monmouth Legal Services v. Carlucci. U.S.D.C. ...... 905 


Antitrust 

The New Jersey Antitrust Act calls for the application of 
the Federal per se doctrine in the consideration of combin- 
ations in restraint of trade. Oates v. Eastern Bergen County 
Multiple Listing Service. Chan. Div. ....... 215 

Federal Maritime Commission has no authority to ap- 
prove merger agreements and thereby immunize them 
from antitrust laws. U.S. v. R. J. Reynolds. U.S.D.C. .. 447 

Class actions permitted based on illegal gasoline price 
fixing under the antitrust laws but not by the approxi- 
mately 6,000,000 retail purchasers as a class. Philadelphia 
v. American. U.S.D.C, 


Appeals 

Township Committee should apply R. 1:3-3 on appeal 
from Planning Board in determining whether appeal was 
timely. Princeton v. Planning Bd. App. Div. SoS Site, ee 

Test in State v. Corby (plain error) and under R. 2:10-2 
(harmful error) is not unconstitutional and not discernibly 
different from one used in Chapman v. California, i.e., be- 
fore federal constitutional error can be held harmless, the 
court must be able to find that it was harmless beyond a 
reasonable doubt. State v. Macon. Sup. Ct. 174 

Chapman v. California does not require reviewing court 
to deal with error of constitutional dimension if not raised 
below. State v. Macon. Sup. Ct. 

Reversal of conviction depends upon some degree of 
possibility that error relied on led to an unjust result, not 
merely on fact that it was a constitutional error. State v. 
Macon. Sup. Ct. 174 

Where appeal projects issues ak ~— at por and case 
was tried within the principles recognized by all parties 
and resulted in what on the facts is a just result, verdict 
will not be disturbed. Fitzmaurice v. Van Vlaanderen. 
Sup. Ct. . IS 

Presentence siemens mania. ae be a matter of public 
record; the better practice is to submit presentence reports 
separately with the notation that they are for the confiden- 
tial use of the court. State v. DeGeorge and Lucci. App. 
Div. 233 

Petition for certification granted while appeal to State 
Bd. of Ed. is pending from decision of Commissioner of Ed. 
but Francis, J., dissenting holds petition should be denied 
until administrative remedies are exhausted and there is 
an appealable final decision. Jenkins v. Twp. of Morris 
School District. Sup. Ct. . 234 

Where taxing district had opportunity to present facts 
and arguments before Division of Tax Appeals but chose 
not to do so, it cannot complain before Appellate Division 
that it had not been heard. Bergen County Board of Taxa- 
tion v. Bogota, et als; and Fairview, et als v. Bergen 
County Board of Taxation, et al. App. Div. 


A defendant who appeals from a municipal court con- 
viction or sentence cannot be punished more severely by 
the county court than he had been od the municipal court. 
State v. DeBonis. Sup. Ct. ee! 


The conscientious conclusion of the trier of the facts as 
to which witnesses were more worthy of belief must be 
given great weight and accepted by the appellate tribunal 
unless clearly lacking in reasonable support. In Re Darcy. 
App. Div. 


An appellate court cannot mold or amend a jury verdict 
of guilty of robbery and enter a judgment of guilty of an 
attempt to commit robbery since such action would be 
usurping the jury’s function. State v. McCoy. App. Div. 490 

On appeal, a court may only consider the record made 
on the pre-trial motion to suppress, and may not take into 
account the testimony of other witnesses produced at the 
trial. State v. Jordan. App. Div. 


Where the same attorney represented both the Board of 
Trustees of a library and certain individual members of the 
board, and the attorney‘s services were terminated by the 
board prior to oral argument of appeal, the individual 
members may still continue to prosecute the appeal 
through the attorney, who still represents them. Board of 
Trustees, et al v. City of Union City, et al. App. Div. 998 


An appeal should normally be dismissed where no formal 
written judgment or order was entered below. Twp. of 
Chester v. Panicucci. App. Div. 5 ieee a . 999 


The ruling of a trial court refusing to — a new trial 
on the ground that the verdict was contrary to the weight 
of the evidence may not be reversed on appeal unless it 
clearly and unequivocally appears that there was a mani- 
fest denial of justice under the law. Panas, etc. et als v. 
N.J. Natural Gas Company, eic.; aie of — Pk v. Nw. 
Natural Gas Co. Sup. Ct. 1003 


Where parties to a custody pee by agreement transfer 
custody to the appellant, the proceedings and appeal will 
be dismissed as moot. Stewart v. Stewart. Sup. Ct. 1014 

The holding in Boddie v. Connecticut, 401 U.S. 371, is not 
controlling on the broad issue of whether on appeal in a 
custody proceeding appellant is entitled to a free tran- 
script on a mere showing of indigence without preliminary 
screening or more. Stewart v. Stewart. Sup. Ct. 


When the Appellate Division denies a motion for rehear- 


ing and the dissent is only from denial of that motion and 
the case decided does not involve a constitutional question, 


Supreme Court review should be sought by certification 
rather than by appeal. State v. Smith. App. Div. 1018 
R. 3:22-6(b), dealing with the assignment of counsel on 
subsequent petitions for post-conviction relief, was not 
intended to make a change from R.R. 3:10A-6(b); the 
changed wording of the former appearing in the 1969 and 
1971 editions was either inadvertent or a misprint. State 
7g MOLES ANNU DUG sooo cs cc mises ero nis aie ween aS SO 1078 
Where an appeal is taken from the denial of a second or 
subsequent post-conviction relief petition and the trial 
court did not find good cause to refer the petition to the 
Public Defender, the Public Defender or counsel should 
be assigned on the appeal only where there is a finding on 
the record of “good cause.” State v. Ellis. App. Div. .. 1078 
An order in a mortgage foreclosure action determining 
that there had been a default under the mortgage but not 
fixing the amount due or directing the sale of the property 
is not a final judgment appealable as of right. Eisen v. 
Kostakos. App. Div. 
Appellate Division will not disturb determination of 
County Court which was reasonably reached on sufficient 
credible evidence present in entire record. Grant v. Blazer. 


Appropriations 

Chapter 12 of P.L. 1971, providing for annual appropria- 
tions by the State to finance half of the cost of bond issues 
for county college projects, violates the debt limitation 
provision of the State Constitution. Holster v. Passaic 
County College, Liaw Div... 2... .6 ks ee ce ees enaes 338 


Arbitration : 

Where agreement provides for arbitration of all disputes 
except dispute over amount of payments, dispute as to 
validity of covenant not to compete contained in the 
agreement should, in the first instance be determined by 
arbitrators. Waldman et al v. Alcan Alum. Corp. App. 
Div. : 590 

Where cataaat provides for arbitration of all disputes 
except dispute over amount of payments which latter is to 
be determined solely by company’s accountants, account- 
ants are not thereby given power to construe the agree- 
ment but only power to calculate the amounts due after 
disputes as to interpretation are settled by arbitrators. 
Waldman et al v. Alcan Alum. Corp. App. Div. 590 

An arbitration agreement impliably requires arbitrators 
to confer for the purpose of making a final award, and 
where one arbitrator has been excluded from such con- 
sultation, the award must be set aside. Windsor v. May- 
flower Savings and Loan Association. App. Div. .. . 659 

One who abstains from participation in an arbitration 
proceeding after having been duly noticed to participate 
does so at his peril of a later judicial determination in the 
proceeding to enforce the award that there was in fact a 
contractual obligation to arbitrate. District 65 v. Paramount 
Surgical Supply Co. App. Div. 


Arrest 
Where the offense of violation of a restraining order is 
committed in the presence of a police officer, a warrant is 
not necessary for an arrest. Board of Ed. v. Newark Teach- 
ers’ Union. App. Div. 354 
An officer may arrest juveniles after cmaatinn marijuana 
in plain view on the floor of their automobile and may 
validly search the vehicle and seize the marijuana. State 
v. A. C. App. Div. : . 571 
Where both the aetemiiens a an informer have inde- 
pendent recollection of the day’s events an arrest eleven 
months after the alleged offense is valid and does not 
violate defendant’s right to a speedy trial. State v. Brennan. 
App. Div. ; : 786 
The police had probable cause for an pane and search 
when they saw defendant suddenly pass a handkerchief to 
a person walking behind him in a high narcotics area, par- 
ticularly in view of the defendant’s known association with 
narcotics violators. State v. York. App. Div. 


Assault 

The State does not have to prove that the gun used was 
loaded for a conviction of assault with a deadly weapon. 
State v. Drayton. App. Div. ............... 467 

Actual present ability to execute an assault with a deadly 
weapon is not necessary for a conviction under N.J.S.A. 
2A:90-3—apparent present ability will suffice. State v. 
PPAR PAN. IW 5 oo 5. Sx eecew os Hl Ee eae 467 


Assigned Counsel 

Supreme Court Establishes Right To Assigned Counsel 
In Petty Offenses . 421 

R. 3:22-6(b), dealing with the assignment of counsel on 
subsequent petitions for post-conviction relief, was not in- 
tended to make a change from R.R. 3:10A-6(b); the changed 
wording of the former appearing in the 1969 and 1971 
editions was either inadvertent or a misprint. State v. Ellis. 
App. Div. 

Where an appeal is taken from the denial of a second or 
subsequent post-conviction reiief petition and the trial 
court did not find good cause to refer the petition to the 
Public Defender, the Public Defender or counsel should be 
assigned on the appeal only where there is a finding on 
the record of “good cause.” State v. Ellis. App. Div. .. 1078 

Municipal Courts have authority to appoint attorneys to 
defend indigents accused of minor offenses likely to lead to 
imprisonment, without compensation. In the Matter of the 
Contempt of Esther S. Frankel. Passaic Cty Ct. 


Assignments 

Insurance company which pays a secured party for colli- 
sion loss to automobile is not entitled to sue borrower for 
balance due secured party although insurance company 
received assignment of the secured parties contractual 
rights. Integrity Insurance Co. v. Davis. Essex County 
Dist. Ct. 


Assignments for the Benefit of Creditors 

The term “all sums received by said assignee” as used 
in N.J.S.A. 2A:19-43 as the basis for computation of the 
assignee’s commissions and expenses includes sums re- 
ceived from the sale of collateral secured by purchase 
money security interests and by general security liens. 
In Re: Holly Knitwear, Inc. Essex Cty. Ct. .. 867 

Holders of purchase money security interests who con- 
sented to the sale of collateral by the assignee must con- 
tribute a proportionate share of their claims to satisfy 
administration commissions and expenses. In Re: Holly 
Knitwear, Inc. Essex Cty. Ct. .............0..0.0005- 867 





Associations 

Both New Jersey statutes and appellate decisions and 
recent federal decisions have given wide recognition to 
suits by associations. Crescent v. Realty. Sup. Ct. .... 311 

The holding in New Jersey Bankers Association v. Van 
Riper, 1 N.J. 193 (1948), that an unincorporated association 
of bankers has no standing to seek a declaration on an 
issue common to all its members is overruled. Crescent v. 
Realty. Sup. Ct. 


Attempts 

Where on the trial of an indictment for robbery the 
State’s proofs fail to establish the element of larceny, the 
jury is limited to the issue of an attempt to commit rob- 
bery. State v. McCoy. App. Div. 


Attorney and Client 
Where a defendant prior to trial gave a statement to an 
investigator who he mistakenly thought worked for his 
attorney the statement is within the attorney-client priv- 
ilege and inadmissible. State v. Tapia et al. App. Div... 214 
Where the same attorney represented both the Board of 
Trustees of a library and certain individual members of the 
board, and the attorney’s services were terminated by the 
board prior to oral argument of appeal, the individual 
members may still continue to prosecute the appeal 
through the attorney, who still represents them. Board of 
Trustees, et al v. City of Union City et al. App. Div. .. 998 
Failure of an attorney to furnish written confirmation 
of his telephone communication advising of his represent- 
ation of parties to a condemnation does not justify lack of 
notice of hearing to them and resultant deprivation of 
their right to participate in the hearing on just compensa- 
tion. N.J. Turnpike Authority v. Tootle, et als. Sup. Ct. 1015 
A conviction for drunken driving is not erroneous 
merely because one lawyer represented two defendants 
where the two pressed the same factual claim and there 
was no indication of any conflict between their interests. 
State v. Smith. App. Div. 


Attorneys 
An attorney who accepts retainers from clients and then 
grossly neglects to pursue their matters and misrepresents 
their progress and who fails to correct the situation after 
being given an opportunity to do so suspended as a 
member of the bar for a period of at least two years. In 
the Matter of B.M.R. Sup. Ct. Biteces a VRE 
Attorney who withdrew funds from his ‘one account for 
his personal use beyond amounts to which he had been 
entitled as fees, and who admitted his guilt and made 
restitution, suspended from the practice of law for one 
year from the date punishment had been deferred. In 
the Matter of R.E.B. Sup. Ct. ........ ire 
Conduct of attorney in circulating lates during pendency 
of criminal trial intended to exert political pressure on the 
Prosecutor and to secure favorable pretrial publicity for 
his clients is highly improper, unethical and deserving of 
discipline. In re F. Lee Bailey. Sup. Ct. .. a 171 
Order Suspending Attorneys For Non-Payment -. Of 
Clients’ Security Fund Fees 


List Of Attorneys Ineligible To Heattion se 

Attorneys who arranged to have complainant withdraw 
criminal complaints in exchange for payment of money 
suspended from practice of law for six months. In the 
Matter of Friedland, Querques and Robbins, Attorneys at 
Law. Sup. Ct. 

Procedure to be ilieees by attorneys wishing to have 
criminal complaints dismissed by their clients prescribed, 
to wit, prior appearance before and full disclosure to prose- 
cutor and a judge. In the Matter of Friedland, Querques 
and Robbins, Attorneys at Law. Sup. Ct. 

Refusal of an attorney to accept an assignment to defend 
an indigent accused of a petty offense in Municipal Court 
constitutes contempt of court even though the attorney’s 
intention was to formulate a test case to test the validity 
of the assignment. In the Matter of the Contemp! of Esther 
S. Frankel. Passaic Cty Ct. 


Attorney’s Fees 

Quantum of reasonable attorney’s fee is a matter of dis- 
cretion not to exceed 20% of judgment to the party in 
whose favor judgment is entered. Schraer v. Southern 
Trucking Co. Bergen Co. Ct. Jee 

Apportionment of counsel fees for a Wate Comp- 
ensation appeal is matter of discretion. Schraer v. Southern 
Trucking Co. Bergen Co. Ct. ........ 3 

Where no formal order was entered Melee R.R. 4:55-1 
[now R. 4:42-l(a)] for payment of counsel fees, award 
will not be made almost three years later where judgment 
nisi is silent as to counsel fees. Stephenson v. Stephenson. 
Chan. Div. xia Oe 


Automobiles 

Title passed to buyer and the responsibility to defend 
claims passed to his insuror on the date the automobile 
and documents of title were delivered, even though the 
Assignment of Certificate of Ownership was not recorded 
until after the buyer’s accident. N.J. Manufacturers v. 
Keystone. Chan. Div. ... 

“No Fault Insurance”, ey Jean J. O'Donnell 

Civil Court Litigation For Auto nsialid Claims: 
Or Bane?, by Solomon Golat 

The Massachusetts System, by va D. Hall 

Statement by Michael J. Breslin, Jr., Executive Director 
Committee For Reform In Civil Litigation Before Commis- 
sion To Study Certain Automobile Insurance Matters In- 
cluding A No Fault Accident Insurance Plan. 

Statement of Marshall Selikoff, Chairman of the Civil 
Procedure Section, New Jersey State Bar Association, to 
the State Commission on Automobile Insurance Reform at 
a Public Hearing in Trenton, New Jersey on March 30, 
1971 

Statement _ Raymond Chasan, Secretary-Treasurer, 
Committee For Reform In Civil Litigation Before Commis- 
sion To Study Certain Automobile Insurance Matters In- 
cluding A No Fault Accident Insurance Plan. 

No Fault Insurance Is Not The Answer, by Joseph T. 
Karcher eee ae 

No-Fault Legislation Lacks Humane me Equitable — 
swers, by Congressman Bob Eckhardt 763 

The Automobile Needs The Tort System, by Robert D. 
Preston, Commissioner of Insurance, Commonwealth of 
Kentucky 

Why Fault Or No- Fault? 
Fault? 


A Study And Recommendations To Save Lives 


Why Not Fault Plus No- 
925 


Bailments 

A sale differs from a bailment in two ways: first, a sale 
involves transfer of title of the property to the buyer, 
whereas in a bailment the possession of the property is 
transferred to the bailee but title remains in the bailor; 
second, a bailment requires that the property must be re- 
turned to the owner, while a sale imposes no obligation on 
the buyer’s part to return the property. Garfield v. Furni- 
ture Fair-Hanover. Law Div. 

When an automobile is delivered for repairs, a bailment 
is created and the garage owner is responsible for his 
negligence in driving the customer’s automobile. Provi- 
dence Washington v. Glens Falls. Chan. Div. 427 

In action against several carriers for damage to property 
transported by them, where plaintiff sues each in the al- 
ternative because it is in doubt as to which is liable, the 
burden of coming forward with explanatory evidence is 
upon defendants. Nopco v. Blaw-Knox, et al. Sup. Ct. 997 


Bankruptcy 

Whether a right of set-off may be exercised in a bank- 
ruptcy proceeding is a matter for decision by the federal 
court. Morrison Steel Co. v. Gurtman, et al. App. Div. 255 

Since the Bankruptcy Act is silent upon the point, the 
question as to whether a bank may exercise a right of set- 
off with respect to funds in its debtor’s bank account which 
do not in fact belong to the debtor is a matter for deter- 
mination under the laws of the state. Morrison Steel Co. v. 
Gurtman, et al. App. Div. 

Bankruptcy Bars Suspension Of Deiver’s License For 
Non-Payment Of Judgment : "548 

Proposed New Bankruptcy Stulee-~teagetions and = 
ments Sought from Bench and Bar 

Bankruptcy Rule B-8B Amended 


Banks 


Where a bank has knowledge that deposits made by a 
debtor in his own name are in fact the property of a third 


“person or that a third person has an interest therein then 


no right of set-off may properly be asserted, and a similar 
rule should apply where the bank has knowledge or notice 
of such facts as to put it on inquiry as to the true character 
of the deposit. Morrison Steel Co. v. Gurtman, et al. 
App. Div. 255 

Although it is dedicshbee that the Comins of Bank- 
ing cite the source of his statistics, it was not reversible 
error to use unattributed figures bearing on deposit poten- 
tial to refute the testimony of the objectors’ expert where 
the objectors did not contest the accuracy of the figures 
and failed to show any prejudice. In the Matter of the 
Application of the Montclair Savings Bank for Approval 
of a Branch Office. App. Div. ... sae ee 

The home office protection provision of NJS.A. 17:9A- 
19(B) (3) does not apply where the objecting bank does 
not have a home office actually doing business on the date 
of the application. In the Matter of the Application of the 
Montclair Savings Bank for Approval of a Branch Office. 
App. Div. 


Bar Associations 

State Bar Committee And Section Reports 

State Bar Committee And Section Reports 

Inaugural Address by Joseph T. Grause, newly elected 
president of the N.J. State Bar Ass’n ... 445 

New Jersey State Bar Municipal Bond Committee 
Recommendations 

Supplemental Report Of The Judicial And County Prose- 
cutor Appointments Committee 453 

Report Of State Bar Conference Committee With New 
Jersey Association Of Insurance Agents 

New Jersey State Bar Association Mid-Year Meeting 
Program . . 1053 

Summary of Walsh Commutative Mesent On Nominations 
To The Supreme Court . 1077 

Monmouth Bar Association Officers pom Committees 1190 


Bar Examinations 
New Jersey State Bar Examination February, 1971 .. 209 
New Jersey State Bar Examination July, 1971 . 686 
Changes in the N.J. Bar Examination: A Multi-State 
Examination Consisting of Multiple Choice Questions and 
Essay Questions Limited to Basic Subjects, by Donald J. 
Rapson, Chairman of the N.J. Board of Bar Examiners 1213 


Barber Shops 

A municipality does not have any power to compel 
barber shops to close on Wednesdays, or any other days 
except Sundays and holidays. Tonsorial, Inc. v. City of 
Union City, et al. Sup. Ct. 


Beaches 

Evidence of occasional fishing, swimming and sunbath- 
ing by a few members of the public prior to 1960 and the 
establishment of a public beach by the Borough in 1960 
does not suffice to show that the Borough or the public 
had acquired a prescriptive easement for beach purposes. 
Spiegle v. Borough of Beach Haven. App. Div. ...... 962 

The Borough’s ordinance prohibiting construction of resi- 
dences on beach dunes constitutes a taking for which the 
owners of affected property are entitled to compensation, 
but only where the nature of the property is such that it 
would be economically feasible to construct a residence on 
it and public safety would not be endangered thereby. 
Spiegle v. Borough of Beach Haven. App. Div. 


Bidding 
Held, on facts, unsuccessful bidder failed to comply with 
the bidding requirements and therefore was not the lowest 
bidder. Remsco, et al v. Raritan Twp. Municipal Utilities, 
etc. App. Div. Lg . 684 
N.J.S.A. 40:14B-68 onmnen municipal utilities authori- 
ties from compliance with the bidding statute, N.J.S.A. 
40:50-1. Remsco, et al v. Raritan Twp. Municipal Utilities, 
etc. App. Div. oie ks 0 
The restrictions of N.J.S.A. 40:9-3 are not applicable to a 
municipal utilities authority since N.J.S.A. 40:14B-68 ex- 
empts such authorities from compliance with the bidding 
statute, N.J.S.A. 40:50-1. Dobson, Inc. v. Raritan Twp. Util- 
ities Authority, et al. App. Div. me 685 
Held, on facts, Director’s choice of higher bid was based 
on expert evaluations of complex equipment and hence 
not arbitrary. Motorola v. O’Connor. App. Div. .. 751 
An indictment against the principal officer and stock- 
holder of a corporate “qualified” bidder is not sufficient 
evidence to sustain the Commissioner’s determination de- 
priving the corporation of its classification as a “respons- 
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ible” bidder because of a lack of moral integrity; the in- 
dictment does not establish the truth of the charge or the 
presence of sufficient legal proof thereof. Trap Rock In- 
dustries v. Kohl. App. Div. FAN 766 

A township which reserves the right to reject any and 
all bids does not have the power to arbitrarily reject all 
bids, including the low bid which is less than the township 
engineer's estimate of the cost of construction, although 
it would have thé right to reject all under appropriate 
circumstances. Cardel, Inc. v. Township of Woodbridge. 
App. Div. 790 

The Commissioner of Seatannin ion has the authority to 
suspend otherwise qualified contractors fram bidding on 
contracts with his agency if they have been indicted for 
bribery. Trap Rock Industries, Inc. v. Kohl. Sup. Ct. 1181 

The general standard of responsibility and moral integ- 
rity, in the statutes regulating bidding on contracts of 
public agencies, is constitutional. Trap Rock Industries, 
Inc. v. Kohl. Sup. Ct. 1181 


Blighted Area 

The decision of the municipal authorities that an area 
within the municipality was “blighted” under N.J.S.A. 
40:55-21.1(c) and that plaintiffs’ tract should be included 
in the blighted area upheld where the evidence showed 
that plaintiffs’ tract was the heart of the blighted area, that 
unitary development of the area would be needed in 
achieving the area’s highest potential, that the area had 
stagnated and become an economic wasteland and that 
difficult Title problems in regard to the area were present. 
Levin v. Bridgewater. Sup. Ct. so ota didi a a 

Once a proper declaration of blight is sania, there is no 
substance to the contention that the result of the govern- 
mental action in selecting a redeveloper is to take property 
from one individual and turn it over to another in viola- 
tion of the due process requirement of the Federal Consti- 
tution. Levin v. Bridgewater. Sup. Ct. 218 

N.J.S.A. 40:55-21.1(e) does not delegate unbridled legis- 
lative power to municipal agencies; it sets out adequate 
standards to guide and control the exercise of power to 
meet constitutional seein Levin. v. Bridgewater. 
Sup. Ct. 218 


Ifa reviewing one finds that a muntiiog’ dcucuiaatin 
of blight is grounded in substantial evidence, it must be 
affirmed. Levin v. Bridgewater. Sup. Ct. ... 218 

In opposing a blight determination, the time and place to 
make the basic record is at the Planning Board hearing, 
and in the later prerogative writ proceedings additional 
pertinent evidence may be presented by either party in 
support of the position he espoused kelow. Levin v. Bridge- 
water. Sup. Ct. ; 218 

The 1967 amendments to the Blighted aon Act (N.J.S.A. 
40:55-21.1 et seq.) and the Eminent Domain Act (N.J.S.A. 
20:1-1 et seq) which provide that the value of any property 
sought to be acquired shall be fixed and determined to be 
no less than the value as of the date of the declaration of 
blight are constitutional, and such a rule is not an uncon- 
stitutional invasion of the authority of the judicial branch 
of the government to assess just compensation. Jersey City 
Redevelopment Agency, et al v. Kugler et al. Sup. Ct. . 570 


Bonds 


The condition under a capias ad respondendum release 
bond does not constitute a guaranty of payment by the 
surety of any judgment obtainec against the defendant, 
but merely assures defendant's personal appearance. Perl- 
mutter v. Derowe. Sup. Ct. 234 

The bonds issued under the County College Bond Act do 
not become the obligations of the State and the statute 
does not impose upon the State a legal binding obligation 
to pay them or to reimburse the county for making pay- 
ment. Holster v. Board of Trustees of the Passaic County 
College, et als. Sup. Ct. ; p ... 746 
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Bribery 


Having by color of his office received money to which he 
was not legally entitled by reason of or in connection with 
his legal duties, defendant was guilty of extortion under 
N.J.S.A. 2A:105-1 which crime consists in demanding an 
illegal fee or present by color of office and is distinguished 
from bribery which consists in offering a present or re- 
ceiving one. State v. Seaman. App. Div. .. . 291 


Bridges 


A memorandum prepared by a high ranking employee~—--- 


setting forth the weather conditions which would require 
barring vans from a bridge, together with proof that such 
conditions existed on the date of the accident, is sufficient 
evidence to support a finding of negligence by the Author- 
ity in not closing the bridge. Ryan v. Port of New York 
Authority. App. Div. 998 

Loadometer readings are satisfactory evidence to support 
convictions for vehicle weight violations. State v. Horn. 
Bergen County Ct. 1130 

County police officers have ouateniites: to  onuaen the pro- 
visions of N.J.S.A. 39:4-75 and to stop and weigh vehicles 
suspected to be in violation of the weight limits posted for 
bridges. State v. Horn. Bergen County Court 1130 


Briefs 

Presentence reports should not be a matter of public 
record; the better practice is to submit presentence reports 
separately with the notation that they are for the confiden- 
tial use of the court. State v. DeGeorge and Lucci. App. 
Div. ee ; pit aa, dbenalaag aaa a tier ee 233 


Brokers 

Where a broker produces a buyer who is ready, willing 
and able to buy on the seller’s terms, the seller must pay 
his fee if the transaction is not consummated because the 
seller backs out, even though: the broker originally began 
negotiations on behalf of the would-be purchaser rather 
than the seller. Stanchak v. Cliffside Park heen App. 
Div. hi see 1111 


Building Permits 

Although building permits were improperly issued, good 
faith reliance on the permits justifies invocation of estoppel 
as a bar to removal of the buildings. Bonsall v. Tp. of 
Mendham, et al. App. Div. 1078 


Calendar Control 
Reports of Supreme Court’s Special Committees on Cal- 
endar Control—Criminal and Civil 185 


Capias 
The capias ad respondendum procedure under R. 4:51 is 
not unconstitutional. Perlmutter v. Derowe. Sup. Ct. 234 
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Capias, Cont’d 

The rights of a defendant arrested under a capias ad re- 
spondendum are the same as if he were arrested on a crim- 
inal complaint for the same fraud; rights and procedure 
after arrest on ca. re. outlined. Perlmutter v. Derowe. 
Sup. Ct. ... 234 

The true purpose of a capias ai respondendum was and 
is only to compel defendant’s personal availability, if judg- 
ment goes against him in the action, for subjection to a 
subsequent ca. sa. Perlmutter v. Derowe. Sup. Ct. .... 234 

The condition under a capias ad respondendum release 
bond does not constitute a guaranty of payment by the 
surety of any judgment obtained against the defendant, 
but merely assures defendant’s personal appearance. Perl- 
mutter v. Derowe. Sup. Ct. 


Capital Punishment 

Defendant’s application to withdraw issue of capital 
punishment from jury’s consideration granted in light of 
recent United States Supreme Court ruling involving 
N.J.S.A. 2A:113-3, 4. State v. White. Essex Cty Ct. ... 1077 

Whether the death penalty in N.J.S.A. 2A:113-4 consti- 
tutes cruel and unusual punishment will not be decided 
pending decision on that question by the United States 
Supreme Court. State v. Thompson. Sup. Ct. 1110 

Question of constitutionality of murder statute providing 
for non vult plea and voir dire procedures in capital cases 
requires reargument in light of recent United States Su- 
preme Court decisions, State v. Thompson. Sup. Ct. . 1110 


Careless Driving 

Prosecution for motor vehicle violation is quasi-criminal 
and State has burden of proving all elements of the offense 
beyond a reasonable doubt. State v. Wenzel. App. Div. 131 


Carriers 

An action against several defendants, each of which, 
transported plaintiff's machinery independently of the 
others and could have caused the damage was properly dis- 
missed where plaintiff failed to prove which particular 
defendant was responsible for the damage. Nopco Chemical 
v. Blaw-Knox et al. App. Div. 55 

In action against several carriers for damage to property 
transported by them, where plaintiff sues each in the al- 
ternative because it is in doubt as to which is liable, the 
burden of coming forward with explanatoray evidence is 
upon defendants. Nopco v. Blaw-Knox, et al. Supreme 
i Pee 


Cemeteries 

An unincorporated cemetery is not subject to N.J.S.A. 
8:2-24 under which the co-owners of a mausoleum have 
power to grant or withhold permission for a burial or 
to consent only on condition that a particular space be used. 
Galasso v. Del Guercio, et al. Chan. Div. 338 

A tenant in common of a mausoleum does not have the 
right to exclude a co-owner from use of a particular part 
of the property. Galasso v. Del Guercio, et al. Chan. 
Div. 


Certificate of Occupancy 

A municipality has the power to require a certificate of 
occupancy when premises are changed to a different but 
permitted use but the intent to do so must be clearly set 
forth in the applicable ordinance. Kearny v. Modern Trans- 
portation. App. Div. 


Challenges 

Where the interests of two defendants are identical, they 
are treated as a single party and so are entitled only to a 
total of six peremptory challenges, rather than to a full set 
of six for each. Ciurciu v. Modell’s Shoppers World and 
Unishops, Inc. Sup. Ct. 


Children 

While Chancery Division has authority under its parens 
patriae jurisdiction to regulate the custody of an infant 
found within the State, and such jurisdiction does not 
depend upon the domicile of the parents, it should not be 
invoked as a means to obstruct the judicial processes of a 
sister state when that state has previously acquired juris- 
diction to pass on the issue of the infant’s custody. Van- 
nucchi v. Vannucchi. App. Div. 

Parens patriae jurisdiction should be invoked when a 
child is temporarily in the state only if necessary to pro- 
tect the child from an unfit custodian or to serve some 
limited purpose. Vannucchi v. Vannucchi. App. Div. .. 101 

Whether the mother is unfit to have custody of her child 
should be based on evidence of her character, conduct and 
fitness following her marriage and not on any illicit af- 
fairs she may have had prior thereto. Vannucchi x. Van- 
nucchi. App. Div. ye awe reyes. |)! 


Amount of support for children may be redetermined 
following the annulment of their mother’s second marriage. 
Sharpe v. Sharpe. Sup. Ct. ~~ eer 

The Juvenile and Domestic Relations Court has jurisdic- 
tion to grant visitation rights to the father of an illegiti- 
mate child even though paternity is conceded and support 
for the child is not _— sought — the mother. R. v. F. 
Juv. & Dom. Rel. Ct. 


Civil Arrest 

The rights of a defendant arrested under a capias ad 
respondendum are the same as if he were arrested on a 
criminal complaint for the same fraud; rights and proced- 
ure after arrest on ca. re. outlined. Perlmutter v. Derowe. 
Sup. Ct. 234 

The true purpose of a capias na dane was and is 
only to compel defendant’s personal availability, if judg- 
ment goes against him in the action, for subjection to a 
subsequent ca. sa. Perlmutter v. Derowe. Sup. Ct. .... 234 


Civil Procedure 

A party who does not move for judgment at any point 
in the trial and first moves for judgment n.o.v. two 
months following a judgment against her, is without 
standing to do so. Surkis et al v. Strelecki et al. App. 
Div. : ; : 591 

Neither the parties nor the overt can aehenes the ten- 
day limitation contained in R. 4:40-2. Surkis et al v. Stre- 
lecki et al. App. Div. 


Civil Rights 

The Revised Affirmative Action Plan intended to insure 
employment of minority groups in the construction of the 
partially federally funded N.J. Medical College and in- 


corporated in the job specifications as instructions to bid- 
ders is valid as a means of insuring compliance with execu- 
tive orders requiring non-discrimination by contractors in 
federally funded projects. _—n v. McCrane. U.S. Dist. 
Ct. (N.J.) 83 

State contract bid provisions requiring unions to admit 
qualified minority group journeymen to membership do not 
usurp unions’ right to choose their own members in the 
light of substantial evidence showing that some of the 
unions have discriminated against minority groups in the 
past. Joyce v. McCrane. U.S. Dist. Ct. (N.J.) seu 6BS 

Neither the Federal nor the State Civil Rights Acts bar 
discrimination based on sedi beliefs. Streeter, et al 
v. Brogan. Chan. Div. ....... 235 

The peace symbol as an expression of opposition to the 
war in soufheast Asia is a symbo)] of a political belief or 
moral or ethical view and not of a religious creed within 
the protection of the Civil Rights Acts. Streeter, et al v. 
Brogan. Chan. Div. 

The State Commissioner of Daucatien has power to pro- 
hibit a municipality from withdrawing its students who 
were sent to high school in a neighboring town and to re- 
quire a merger of two school systems, at least in the rela- 
tively unusual case where the two towns involved actually 
constitute one economic and social entity. Jenkins v. Town- 
ship of Morris School District, et al. Sup. Ct. 

An action for damages under the Federal Civil Rights Act 
of 1964 is governed by the most analogous state statute of 
limitations. Page v. Curtiss-Wright. U.S.D.C. 


Civil Service 

A not guilty verdict in a trial on criminal charges does 
not act as a collateral estoppel of matters pending before 
the Civil Service Commission. In Re Darcy. App. Div. 468 

On appeal from a departmental determination, a hearing 
de novo is held by the Civil Service Commission which is 
limited to the charges below, but is not confined to the 
precise testimony below. In Re Darcy. App. Div. 

Any alleged procedural deficiencies attendant upon a 
prior departmental hearing are cured at a later hearing 
before the Civil Service Commission. In Re Darcy. App. 
Div. : 468 

A seneaiadiels omemant may — then good cause and 
without a corresponding increase in compensation enlarge 
the work week of municipal civil service employees. Essex 
Council Number 1 v. Gibson Law Div. : soe ee 

Enlarging the work week of a group of 500 to 600 mun- 
icipal employees by 5 hours, without added pay, is a “reduc- 
tion” within the meaning of N.J.S.A. 11:22-38. Essex Coun- 
cil Number 1 v. Gibson. Law Div. .. 

Where Police Director’s action is warranted on the facts, 
it is arbitrary for the Commission to overrule. Rivell v. 
Civil Service Commission et al. App. Div. 

On appeal to Court, action of Commission will only be 
upset if it was clearly arbitrary, capricious or unreasonable 
or if it lacked fair support in the evidence. Rivell v. 
Civil Service Commission et al. App. Div. cokes Sr 

Neither the freeholders nor the prosecutor have the 
power to transfer members of the county police force to 
full-time investigative positions in the prosecutor’s office 
without first obtaining approval from the Civil Service 
Commission. County of a v. Dept. of Civil Service. 
App. Div. ‘ 

The de novo nails on an administrative appeal is lim- 
ited to the charges specified below. Division of Motor Ve- 
hicles v. Miller. App. Div. ..... ... 658 

Employee cannot be discharged for one kind of miscon- 
duct when he was charged with another kind. Division of 
Motor Vehicles v. Miller. App. Div. ....... .. 658 

Nonprofessional and noninstructional employees of coun- 
ty colleges are not subject to Civil Service. Atlantic Com- 
munity College, etc. v. Civil Service Commission. Sup. 
Ct. : 703 

County colleges are we agencies of ceaniies government, 
Atlantic Community College, etc. v. Civil Service Com- 
mission. Sup. Ct. : 

Education and experience in excess of minimum require- 
ments should be taken into consideration where relevant 
in evaluating the score of an a Brown v. State. 
App. Div. Salen cy 

Congress has wi voniioei the States to follow its desig- 
nation of veterans and the States are free to grant prefer- 
ence in appointment to such classes of veterans as they 
might select. Brown v. State. App. Div. .... . so VOD 

Members of the State Police are in the unclassified ser- 
vice and are not entitled to have vacancies in higher ranks 
filled by competitive promotional examinations. State 
Troopers Fraternal Association v. State. Chan. Div. . 867 

The structure of the state police force does not fit within 
the concept of the Civil Service Act. State Troopers Fra- 
ternal Association v. State. Chan. Div. ... 867 

The New Jersey Constitution does no more than give per- 
manence and constitutional stature to a civil service system 
which had been established by statute many years before. 
State Troopers Fraternal Association v. State. Chan. Div. 867 

Civil Service may properly condition eligibility for 
taking a promotional examination on applicant’s service for 
at least one year on a permanent appointment in the lower 
class. Watson v. Farrell. App. Div. Ae ae sss 5 Se: 

An applicant for promotion is not entitled to have con- 
sidered nor to a hearing on the adequacy of his actual ex- 
perience gained while serving in a temporary capacity. 
Watson v. Farrell. App. Div. ee 1111 


Class Actions 

The courts are without jurisdiction to permit aggrieved 
taxpayers to pursue their administrative remedy as a class 
action by filing a single appeal and paying a single fee 
covering all of the 161 properties in the area involved. 
Pleasantville Taxpayers, et al v. City of Pleasantville, 
et al. App. Div. 


The Attorney General has authority to bring action in 
the public interest under the Consumer Fraud Act either 
on behalf of specifically named buyers who have been 
imposed on or in the nature of a class action on behalf of 
all similarly situated buyers. Kugler v. Romain. Sup. Ct. 629 

Where price unconscionability renders a sales contract 
invalid as to all consumers who executed it, the Attorney 
General is entitled to a judgment so holding as to the entire 
class of such persons. Kugler v. Romain. Sup. Ct. 

A recognized non-profit conservation organization has 
standing to sue for itself and for the members of the class 
it purports to represent to prevent ecological damage. Cape 
May etc. v. Marcia. U.S.D.C. 


Class actions permitted under the antitrust laws based on 
illegal gasoline price fixing but not by the approximately 
6,000,000 retail purchasers as a class. Philadelphia v. 
American. U.S.D.C. 

Some Guidelines for Pursuing Noise Pollution Class 
Actions, by Morton Feldman 
Clients’ Security Fund 

Report Of Trustees Of The Client’s Security Fund .. 34! 


Co-Employees 

N.J.S.A. 17:28-1 authorizes the payment of medical ex- 
penses under a liability policy regardless of the assured’s 
position of liability; it is immaterial that the claimant 
and the assured may have been co-employees. Thering v. 
Reinkemeyer. Law Div. 


Collective Bargaining 

An association of nurses is not disqualified from acting 
as bargaining agents for non-supervisory nurses merely 
because it has many supervisors within its membership. 
Bowman, et al v. Hackensack Hospital Assn. Chan. Div. 963 

Held, on facts, the nursing faculty of a hospital is an 
appropriate bargaining agent. Bowman, et al v. Hacken- 
sack Hospital Assn. Chan. Div. 963 

Where testimony shows that a majority of the members 
of a bargaining unit wish to be represented by such unit, 
an election by secret ballot need not be ordered. Bowman, 
et al v. Hackensack Hospital Assn. Chan. Div. ........ 963 


Commercial Law 

An action against several defendants, each of. which 
transported plaintiff's machinery independently of the 
others and could have caused the damage was properly 
dismissed where the plaintiff failed to prove which par- 
ticular defendant was responsible for the damage. Nopco 
Chemical v. Blaw-Knox et al. App. Div. 55 

The Retail Installment Sales Act was saved from repeal 
when the Uniform Commercial Code was adopted and 
was given precedence over the later legislation in case of 
conflict. Dean v. Universal C.I.T. App. Div. .......... 314 

Retail installment sales contracts cannot give assignee 
same rights as the holder in due course of a negotiable in- 
strument would be entitled to and such clause cannot be 
given effect. Dean v. Universal C.I.T. App. Div. ...... 314 

Clause in retail installment sales contract which appoints 
holder attorney-in-fact to endorse any draft for customer 
is invalid. Personal property found in motor vehicle at 
time of repossession forms no part of the collateral and 
clause in retail installment sales contract which would 
prevent the retail buyer from claiming his property so 
found unless he does so within five days of repossession is 
unconscionable and unenforceable. Dean v. Universal 
C.LT. App. Div. ... og 

Under Pennsylvania law, a pwns rights in collateral 
may be transferred involuntarily, but such transfer cannot 
affect the secured party’s rights in the collateral unless au- 
thorized in the security agreement. Royal Store Fixture Co. 
v. New Jersey Butter Co. App. Div. voor . 332 

A judgment creditor, charged with notice of the secured 
party’s interest in the collateral, commits a conversion by 
removing the collateral from the state following a judicial 
sale of. the collateral under his judgment, execution and 
levy. Royal Store Fixture Co. v. New Jersey Butter Co. 
App. Div. .. : . 332 

Where a Buyer purnnnver in saan on a retail install- 
ment sales contract but subsequent to repossession of the 
goods offered the Seller a sum which would have left a 
balance due no greater than the value of the goods, the 
Court will not enforce the Seller’s right to accelerate the 
payments under the contract and bring suit against the 
Buyer for the deficiency, since if the Seller had accepted 
the Buyer’s offer, the Seller would have suffered no loss. 
Urdang v. Muse. Essex Co. Dist. Ct. co oR eS 

The Court will not enforce the acceleration provisions 
of a retail installment sales contract where the Seller did 
not perform in good faith and did not follow a course of 
fair dealing. Urdang v. Muse. Essex Co. Dist. Ct. .. 427 

A finance company which discounts a note executed by a 
homeowner for home repairs which is accompanied by a 
contract providing that the note shall not be payable 
until 60 days after completion of the work is not a holder 
in due course and is subject to the defense of failure of 
consideration if the contractor fails to perform the work. 
General Investment v. Angelini. Sup. Ct. 

California’s Repossession Law Voided—Court Rules Law 
Violates Debtors’ Search And Seizure And Due Process 
Rights. 

Where the holder of a continuing guaranty of payment 
neither knew nor had any reason to know of the guaran- 
tor’s later adjudication as an incompetent during any por- 
tion of the time that it was advancing credit, the guaranty 
is not defeated by reason of the ee: Swift & Co. 
v. Smigel. App. Div. : 

An adjudication of mental Sncceniatenitii of a guarantor 
does not operate automatically to revoke a continuing 
guaranty. Swift & Co. v. Smigel. App. Div. 


Comparative Negligence 

Justices Francis and Proctor, concurring, propose that 
the time is ripe for the adoption of the doctrine of com- 
parative negligence by the courts of New Jersey in view of 
the Legislature’s inaction on the issue. O’Brien v. Bethle- 
hem Steel Corp. Sup. Ct. ; 3 . 701 

An Equitable Concept Of Coens Reieinie, by 
Bernard Chazen. 785 


Competency 

The trial court’s decision not to hold a hearing concern- 
ing the defendant’s fitness to stand trial was not a denial 
of due process where the record did not raise any bona 
fide doubt as to his ildinstindiau State v. Pugh. App. 
Div. 

Amnesia concerning vite details of the crime does not bar 
prosecution since it does not render a defendant unable to 
comprehend his position or to consult intelligently with 
counsel in preparing his defense. State v. Pugh. App. 


Condemnation 

The 1967 amendments to the Blighted Area Act (N.J.S.A. 
40:55-21.1 et seq.) and the Eminent Domain Act (N.J.S.A. 
20:1-1 et seq.) which provide that the value of any property 
sought to be acquired shall be fixed and determined to be 
no less than the value as of the date of the declaration of 
blight are constitutional, such a rule is not an unconsti- 
tutional invasion of the authority of the judicial branch of 
the government to assess just compensation. Jersey City 
Redevelopment Agency, et al v. Kugler et al. Sup. Ct. 570 
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Condemnation, Cont’d 

An owner whose factory building is condemned is en- 
titled to either compensation for the enhancement of the 
value of the building attributable to equipment used by 
him therein, making a functional unit thereof, or to his 
expenses in removing that property, but not to both and 
if the condemnor is willing to pay the enhanced value, the 
election as to whether the personalty may be removed is 
for the condemnor. Housing Authority of Clementon v. 
Alexander Myers, et al. App Div. 86 

Where a partial taking resulted in the greater part of 
defendant’s property being landlocked, the cost of curing 
that condition is an important factor to be considered in 
arriving at its fair market value; hence the defendant’s 
rights in a paper street over which access could be pro- 
vided and the road standards in the municipality’s sub- 
division ordinance relating to construction of roads, which 
standards the municipality was insisting on as a condition 
to acceptance of the street, were material and it was 
error to instruct the jury that the ordinance was not ap- 
plicable and played no - in the case. State v. Birch. 
App. Div. 

Where the taking of a wieten of oubite school property 
for a highway and the construction and use of the highway 
necessitates the installation of soundproofing, air condition- 
ing and landscaping to render the remainder of the prop- 
erty usable as a school, the school board is entitled to 
compensation for such costs in the condemnation proceed- 
ing. State v. Bd. of Ed. of Elizabeth, etc. Law Div. 1002 

Held on facts, the effect of a partial taking of school 
property did not amount to the taking of the entire prem- 
ises. State v. Bd. of Ed. of Elizabeth, etc. Law Div. ....1002 

Where public school property is partially taken for an 
unrelated public use, just compensation should be paid 
for damage to the remainder which will put it in as good 
a position as if there were not a partial taking. State v. Bd. 
of Ed. of Elizabeth, etc. Law Div. : aa sie « 

Held, on facts, cost of busing students to the school is 
not compensable in condemnation. State v. Bd. of Ed. of 
Elizabeth, etc. Law Div. 1002 

Where condemnation ietelede vated the profitable 
use or enjoyment of school property, interest is allowable 
on the award of compensatory damages. State v. Bd. of Ed. 
of Elizabeth, etc. Law Div. : 1002 

Failure of an attorney to furnish written confirmation of 
his telephone communication advising of his representa- 
tion of parties to a condemnation does not justify lack of 
notice of hearing to them and resultant deprivation of their 
right to participate in the hearing on just compensation. 
N.J. Turnpike Authority v. Tottle, et als. Sup. Ct. 1015 

Where a reasonably diligent investigation by the con- 
demnor would have provided sufficient information to fa- 
cilitate personal service upon persons having a title interest 
in the property sought to be condemned, service by publi- 
cation is not available. N.J. nha citi Authority v. Tottle, 
et als. Sup. Ct. : ; 1015 

Where the condemnor receives a telephone communica- 
tion from an attorney representing parties having an in- 
terest in the property, no further proceedings based on 
service by publication should be taken and arrangements 
should be made for personal service. N.J. Turnpike Au- 
thority v. Tottle, et als. Sup. Ct. .. 


Condominiums 

Tenants in a proposed condominium do not have the 
right of discovery prior to their decision as to whether to 
exercise a right to purchase their particular apartment. 
Mapiewood Village Tenants Ass’n. v. Maplewood Village, 
et al. Chan. Div. .. 999 

Planning controls, nei a avsen semeovel, can- 
not be employed by a municipality to exclude condomini- 
ums or discriminate against the condominium form of own- 
ership since it is use rather than form of ownership 
that is the proper concern of zoning and planning regula- 
tions. Maplewood Village Tenants Ass’n v. Maplewood 
Village, et al. Chan. Div. . 999 

Proposed condominium conversion rn did not consti- 
tute a sale of a security cognizable under N.J.S.A. 49:3-27 
et seq. or N.J.S.A. 49:3-47 et seq. Maplewood Village Ten- 
ants Ass’n. v. Maplewood Village, et al. Chan. Div. .. 999 


Confessions 
The record on remand showed that defendant’s acquies- 
cence in the decision that he should not testify in his own 
defense resulted from a knowledgeable waiver of that right, 
following lengthy discussions of the consequences with his 
counsel. State v. Kremens. S. Ct. 55 
Defendant in a criminal proceeding is entitled to a hear- 
ing by the judge out of the presence of the jury as to the 
voluntariness of his alleged confession before it is admitted 
in evidence and a denial of a request for such hearing 
is reversible error. State v. Kelly. App. Div. 115 
The voluntariness of a confession must be tested by the 
jury in accordance with Evidence Rule 8(3). State v. Kelly. 
App. Div. ie 115 
The Miranda warning toquizemente do not apply to priv- 
ate security guards possessing no public law enforcement 
authority. State v. Kelly. App. Div. .. 115 
Where a second statement is given voluntarily by an 
accused after full explanation of his Miranda rights, such 
statement is not rendered inadmissible merely because a 
prior admission was obtained before giving full Miranda 
warnings. State v. Wade. App. Div. . ..ss FOG4 
The admissibility of spontanecus statements, dying de- 
clarations and confessions should be determined at rather 
than before trial. State v. Graham. Sup. Ct. 1110 
The fact that a defendant had retained or called for an 
attorney does not preclude him from thereafter affirmative- 
ly volunteering information thereby waiving his rights to 
remain silent and to have counsel present during interroga- 
tion. State v. Graham. Sup. Ct. ha sone ae DO 
Where the adequacy and voluntariness of a confession by 
a juvenile is at issue, there must be a guantum of corrobor- 
ation beyond that required with respect to confessions of 
adults. State in the Interest of W.J. App. Div. . 1198 
To sustain a conviction based upon a confession, the 
State must show that the confession is trustworthy by 
proof of facts and circumstances independent of the con- 
fession and that the loss or injury confessed did in fact 
occur. State in the Interest of W.J. App. Div. 


Conflict of Interest 

Where member of Planning Board who is manager of 
title company used by developer participates in Board de- 
cision involving developer, the action of the Board is in- 
valid. Dover Township Homeowners etc v. Township of 
Dover, et al. App. Div. 4 


A conviction for drunken driving is not erroneous mere- 
ly because one lawyer represented two defendants where 
the two pressed the same factual claim and there was no 
indication of any conflict between their interests. State v. 
Smith. App. Div. 


Conflict of Laws 
An insuror which insured an employer against awards 
under the Workmen’s Compensation Law of Minnesota 
must defend and pay the judgment in a Workmen’s Com- 
pensation action brought in New Jersey to the extent the 
insurer would have been liable had the action been brought 
in Minnesota. Toebe v. Employers Mutual of Wausau. App. 
Div. 249 
The law of the State which has the most significant rela- 
tionship with.the transaction involved controls as to sub- 
stantive matters. Royal Store Fixture Co. v. New Jersey 
Butter Co. App. Div. ; 332 
In the absence of the suutieitile fereten law, the law of 
New Jersey is applied. Royal Store Fixture Co. v. New 
Jersey Butter Co. App. Div. 332 
New York law governs contract where that was situs of 
primary contacts in making and performance of agree- 
ment and agreement provides New York law is to govern. 
Congress Factors v. Baldin. U.S.D.C. 


Consignments 

Goods sold on consignment are subject to claims of 
creditors unless there was a filing in compliance with Chap. 
9 of the U.C.C. or a sign evidencing the consignor’s interest. 
In re Gross. U.S.D.C. 8 


Consolidations of Actions 

Consolidation of wife’s action against defendant for per- 
sonal injuries with husband’s action against same defend- 
ant for property damages does not avoid or toll ban of 
Statute of Limitations on her claim against her husband 
since it gave no notice of any claim against him for her 
injuries. Holmes v. Russ, et al. Law Div. <i “ee 

Where plaintiff alleged common injuries resulting from 
two separate automobile accidents and had brought sep- 
arate suits, actions should be consolidated as to damages 
only. Quagliato v. Bodner and Zemany. App. Div. .... 658 


Conspiracy 

A conspiracy may be proved by direct or circumstantial 
evidence and proof of conspiracy is generally a matter of 
inference deduced from certain criminal acts of the par- 
ties accused done in pursuance of an apparent criminal 
purpose in common between or among them. State v. Sea- 
man. App. Div. een j ; 291 

Where defendant was charged with conspiring to violate 
the statute prohibiting misconduct in office and extortion 
under N.J.S.A. 2A:98-1 and both the crime of misconduct 
in office and extortion were committed by defendant alone 
and the co-conspirators were not indispensable to the 
commission thereof the so-called Wharton Rule of con- 
spiracy is inapplicable. State v. Seaman. App. Div. .. 291 


Constitutional Law 
The rule that an appellant must prove that the local 
Alcoholic Beverage Control Board erred is not a denial 
of due process in view of the volume of matters coming 
before the Division of Alcoholic Beverage Control and the 
fact that the local authorities generally are fitted te decide 
such matters at their initial stages. Pilon v. Board of 
Alcoholic Beverage Control of Paterson. App. Div. .. 2 
The holding of a special hearing where the State was 
laying a foundation for a faise swearing charge against 
the defendant was a violation of the Fifth and Sixth 
Amendments since defendant was not advised of his right 
not to be a witness against himself and of his right to 
counsel. State v. Williams. App. Div. ............ 49 
It is not a denial of equal protection to contin a juvenile 
for an indefinite term for violation of a statute which if 
violated by an adult would yield a six month sentence due 
to the beneficial treatment afforded by the juvenile system. 
State in the Interest of K.V.N. Juv. & Dom. Rel. Ct... 50 
Defendant, even though under arrest for a different 
offense, was entitled to the assistance of counsel before the 
pre-trial confrontation took place in a cell at police head- 
quarters. State v. Earle. App. Div. ~ 50 
Three year delay between alleged offenses oni arrest did 
not deprive defendant of his right to due process and to 
speedy trial since indictments were impounded to protect 
undercover agent and defendant was not prejudiced. State 
v. Rodriguez. App. Div. ae 51 
The amendment to N.J.S.A. 39:6- 62 i“ not violate the 
due process and equal protection clauses since the classi- 
fication of those who do have available means of recover- 
ing for losses as ineligible to recover from the Unsatisfied 
Claim and Judgment Fund and those who do not have such 
means as eligible has a rational relation to the policy of 
relieving the Fund from its financial burdens. Exum v. 
Marrow and McNair. Law Div. .. 66 
Held, on facts, the exclusion of defendant’s children dur- 
ing the final day of trial did not deprive him of a public 
trial, since their presence was properly considered nothing 
more than an attempt to arouse sympathy in the jury. 
U.S. ex rel. Mayberry v. Yeager. U.S. Dist Ct. (N.J.) 99 
Defendant in a criminal proceeding is entitled to a hear- 
ing by the judge out of the presence of the jury as to the 
voluntariness of his alleged confession before it is ad- 
mitted in evidence and a denial of a request for such hear- 
ing is reversible error. State v. Kelly. App. Div. ...... 115 
The Miranda warning requirements do not apply to priv- 
ate security guards possessing no public law enforcement 
authority. State v. Kelly. App. Div. So Seg esea 115 
Concurrent life sentences for two separate first degree 
murders are not excessive. State v. Odom. App. Div. 119 
When defendant voluntarily and with a full understand- 
ing of the consequences pleaded guilty to a charge of con- 
spiring to commit an abortion under N.J.S.A. 2A:98-1 and 
2, he waived his constitutional rights in regard to illegal 
search and seizure and denial of a speedy trial. State v. 
Raymond. App. Div. eenats ee 139 
Where defendant was arrested in : rehenes. 1966 and was 
not indicted until September, 1968, his conviction would 
not be set aside on the ground of the delay where defendant 
failed to show that he was prejudiced by the delay or that 
the delay was purposeful and oppressive. State v. Ray- 
mond. App. Div. ae ee anysene 139 
It is unconstitutional to ddan competion jurors who 
state that they have scruples against capital punishment, 
but who do not say that they would automatically vote 
against the death penalty regardless of the evidence. State 
v. Royster. Sup. Ct. 
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The requirement that counsel be present at out-of-court 
identification by a witness does not apply to identification 
made before defendant was arrested or in custody. State 
v. Royster. Sup. Ct. 171 

Prosecutor’s statement that jury should inquire whether 
defendant had shown any circumstances calling for recom- 
mendation of life imprisonment was not unfair and did 
not shift burden of proof. State v. Royster. Sup. Ct. 171 

The Supreme Court has power to reduce a death sen- 
tence to life where there was error in the sentence, but 
not as to guilt, and where the prosecution waives the death 
penalty, rather than order a new trial as to both guilt and 
punishment. State v. Royster. Sup. Ct. 3 171 

Test in State v. Corby (plain error) and under R. 2:10-2 
(harmful error) is not unconstitutional and not discernibly 
different from one used in Chapman v. California, i.e., be- 
fore federal constitutional error can be held harmless, the 
court must be able to find that it was harmless beyond a 
reasonable doubt. State v. Macon. Sup. Ct. 174 

Chapman v. California does not require reviewing court 
to deal with error of constitutional dimension if not raised 
below. State v. Macon. Sup. Ct. ; ; . 174 

Reversal of conviction depends upon some degree of 
possibility that error relied on led to an unjust result, not 
merely on fact that it was a constitutional error. State v. 
Macon. Sup. Ct. 174 

New trial should be ordered if there is a reasonable doubt 
as to whether the constitutional error complained of con- 
tributed to the conviction. State v. Macon. Sup. Ct. .. 174 

Since the defense failed to object to pretrial and in-court 
identifications because of trial strategy, it cannot object 
to them on appeal on grounds of violation of U.S. v. Wade, 
absent showing on trial record of miscarriage of justice 
or other sound reason to warrant application of plain 
error rule. State v. Edge and Robbins. Sup. Ct. .... 191 

Preindictment or pretrial one-to-one identification does 
not violate 14th Amendment unless totality of circum- 
stances shows it was done in such manner as to be unfair 
or unnecessarily suggestive. State v. Edge and Robbins. 
Sup. Ct. P : . 191 


To warrant reversal on the ground of denial of effective 
counsel, counsel must have been so incompetent as to 
make the trial a farce or mockery of justice. State v. Edge 
and Robbins. Sup. Ct. . 191 

In determining whether an act is general or special, 
the ultimate issue is whether the criteria and classification 
imposed by the act to determine the class to whom it is to 
apply are reasonable, embracing all within the class who 
should properly be included within its scope when viewed 
with respect to the legislative objective. Alfred Vail Mu- 
tual Ass’n. and Twp. of Shrewsbury v. Boro of Shrewsbury. 
Sup. Ct. my é 209 


The mere fact that an act by virtue of its classification 
or criteria for applicability may apply to only one school 
district or one municipality does not of itself make it 
special legislation; the test is still whether the classifica- 
tion is reasonable and applicable to all similarly situated 
and germane to the purpose of the enactment. Alfred Vail 
Mutual Ass’n and Twp. of Shrewsbury v. Boro of Shrews- 
bury. Sup. Ct. 209 


L. 1965 c. 175 is special legislation and hence unconstitu- 
tional for failure to be preceded by pubiic notice prior to 
adoption as required by N.J. Const. Art. IV, Sec. VII, par. 
8. Alfred Vail Mutual Ass’n. and Twp. of Shrewsbury v. 
Boro of Shrewsbury. Sup. Ct. 209 

In view of the availability of medical and psychiatric 
attention, the imposition of a jail sentence upon a defend- 
ant claiming to suffer from claustrophobia does not con- 
stitute cruel and unusual punishment. State v. Guiendon. 
App. Div. P 214 


The requirement under N.J.S.A. 54:1-35.25 that municipal 
tax assessors have a college education is constitutional since 
it is reasonably aimed at the goal of having qualified per- 
sons hold the office. Alongi v. Schatzman. Sup. Ct. 216 

The absence of a refund provision prior to 1964 for road 
use taxes paid in other states did not render the New 
Jersey Motor Fuel Sales Tax Act nor the New Jersey 
Motor Carriers Road Tax Act illegal as imposing ‘double 
taxation” or unconstitutional burden on interstate com- 
merce. William McCullough Transportation Co. v. Div. of 
Motor Vehicles. App. Div. . 216 


The capias ad respondendum procedure under R. 4:51 is 
not unconstitutional. Perlmutter v. Derowe. Sup. Ct. 234 

In special election to fill unexpired term of State Senator 
who had been elected in 1967, where district was reap- 
portioned after 1967, voters who resided in the preappor- 
tionment district but not in the present district had no 
right to vote. Yates et al v. Kelly et al. App. Div. 239 

In deciding a case under the “free exercise’ clause of the 
First Amendment, the Court must balance a number of 
factors, and the burden is on the State to show that it 
has an over-riding interest which cannot be accomplished 
by an alternative which does not intrude upon the con- 
science of objectors; this balancing process involves ques- 
tions of fact, preventing summary judgment. Valent v. 
N.J. State Board of Education, et al. Chan. Div. 250 


N.J.S.A. 2A:151-41 requiring disclosure of prior viola- 
tion of N.J.S.A. 2A:151-32 is not violative of defendant’s 
Fifth Amendment right against self-incrimination. State 
v. D’Orsi. App. Div. 251 

Under Witherspoon v. Illinois a venireman is not quali- 
fied if he cannot assure the court that he is able to con- 
sider all the authorized punishments, including capital 
punishment. State v. Conyers. Sup. Ct. 285 

The Sixth Amendment’s Confrontation Clause does not 
invalidate Evidence Rule 63(9) which permits the intro- 
duction in evidence of hearsay statements made by a co- 
conspirator in furtherance of a conspiracy in which de- 
fendant was a participant. State v. Seaman. App. Div. 291 

A pre-indictment identification is not invalid under the 
rule of U.S. v. Wade though defendant did not have coun- 
sel and not proximate in time to the offense, where the 
lineup procedure was not unduly suggestive, the defendant 
was not singled out for the victim’s attention, and the vic- 
tim identified the defendant as soon as he saw him. State 
v. Jordan. App. Div. 292 

Where defendant was found guilty of working for a lot- 
tery business, bookmaking and possession of lottery slips 
and was sentenced to concurrent State Prison terms of 2-3 
years and $500 fine on each charge, to stand committed un- 
til the fines are paid, the sentence is reasonable and absent 
proof of indigency does not violate the Equal Protection 
Clause. State v. Farfalla. App. Div. 292 
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Constitutional Law, Cont’d 


Our courts have declined to decide whether the rule 
of U.S. v. Wade applies to pre-indictment lineups or have 
limited their holdings in applying the Wade rules to the 
specific facts of the case under review. State v. Jordan. 
EMEDIA. coe ier. 5 hem ness Run bieBaphceaieratce cae 292 

An ordinance oe discriminates against non-residents 
of a municipality by establishing a fee for use of its beaches 
which is higher for non-residents than for residents is not 
void if there is a reasonable basis for differentiating be- 
tween residents and non-residents and if the disparate 
treatment between residents and non-residents is reason- 
able and has a rational relationship to the object sought to 
be achieved. Neptune — et al v. Avon-by-the-Sea. Law 
ee ee mar ere Fo eet er 292 


Whenever the ine of an illegitimate child seeks pub- 
lic financial aid for it and whether or not bastardy pro- 
ceedings ensue against the putative father there may be no 
later prosecution for fornication against either of them. 
SRENURED US IRSRRUE ESINEN MOMs osc. 556 v5 o's 4 ob wip os rece es Dom note 293 

Right to speedy trial as expressed in Dickey v. Florida 
does not apply when the defendant has pleaded guilty. 
State v. Brunetti. App. Div. 294 

Federal Courts will not interfere with the state criminal 
process though the statute involved is allegedly unconsti- 
tutional unless there is a bad faith prosecution or an ir- 
reparable injury which is both great and immediate and 
more than that which is incidental to every criminal pro- 
ceeding. Lawrence v. Lordi. U.S.D.C. ............... 295 


Alleged state police policy of stopping and searching ve- 
hicles occupied by “longhaired travellers” presents no 
basis for declaratory judgment or injunction by Federal 
Court. Lewis v. Humler, WSDL. ...... occ ccscesuwens 295 


Three judge statutory court not warranted where chal- 
lenge is to police actions and not to constitutionality of a 
state statute. Lewis v. Kugler. U.S.D.C. ............ 295 

The provision in the New Jersey Constitution that ‘“prop- 
erty shall be assessed for taxation under general laws and 
by uniform rules” applies only to property taxes and not to 
excise taxes. Foosaner v. Director, Division of Taxation. 
RMR Ear A cary genre eee ie tO eee See 310 


There is no coiabitadbenal or other legal objection to a 
tax measured by gross receipts rather than by net income. 
Foosaner v. Director, Divisic:: of Taxation. Sup. Ct. 310 

The Unincorporated Business Tax Act held constitutional. 
Foosaner v. Director, Division of Taxation. Sup. Ct. 310 


The filing of a certificate of debt under N.J.S.A. 54:48-1 
et seq. in an estimated amount and without notice and 
hearing for taxes which might be due under the Unincor- 
porated Business Tax Act where the taxpayer has filed 
no return does not violate due process. Foosaner v. Direc- 
tor, Division of Taxation. Sup; Ct. . ..... 66. 6scew esse 310 


N.J.S.A. 2A:148-16 is invalid as over-broad in that it 
does not require wilfulness or intent on the part of a per- 
son charged with possession or distribution of the pro- 
scribed material and is vague in that it fails to inform the 
public specifically as to what type of written or printed 
materials is forbidden. State v. Jahr. Law Div. .. 330 

Chapter 12 of P.L. 1971, providing for annual appropri- 
ations by the State to finance half of the cost of bond is- 
sues for county college projects, violates the debt limitation 
provision of the State Constitution. Holster v. Passaic Coun- 
ee UNDP EIIY neh ec Sod wo bea hE ce eS OT ORE 238 


N.J.S.A. 54:11D-7, which provides a formula whereby a 
county board of taxation may arrive at a figure approxi- 
mating a capitalization of the replacement revenue re- 
ceived by a particular municipality and then employ that 
figure, together with the equalized assessed value of real 
estate, in determining total valuation for purposes of ap- 
portioning the cost of county government and regional and 
consolidated school district requirements, is constitutional. 
City of Clifton v. Passaic waned Bd. of Taxation, et al. 
PARP NMDIW 2 Soret ow cis Po Os sea eae SN AA oe 25 san 5 OOD 

When a welfare sesiplent is the focus or target of a wel- 
fare fraud investigation which has shifted from the investi- 
gatory to the accusatory stage, she is entitled to full 
Miranda warnings before being questioned at welfare head- 
quarters by representative and supervisor of fraud division. 
i, Ae ee OL | 339 


A planned retirement community cannot bar door to door 
solicitation by a group seeking to have residents sign a 
petition for a change in local government or for other 
bona fide political endeavors. State v. Kolez. Law Div. 354 

N.J.S.A. 2A:170-8 (since repealed), which imposed a man- 
datory suspension of a driver’s license for one year upon 
conviction for a single incident of use of marihuana even 
though the illegal use was unconnected with the operation 
of an automobile was not an unconstitutional denial of 
equal protection or due process but matter remanded for 
restudy of license suspension part of the sentence in light 
of the new law. State v. Smith. Sup. Ct. ........... 355 

The fact that barring a convicted marihuana user from 
the driver’s seat for a period may be a novel penalty, does 
not make it arbitrary or unusual punishment. State v. 
SOMNEMNCMEDENED FUR se 5 os Guide ae Gib dam ae Geom em ee 355 

Limits Put On Wiretapping ctremlete 5 Sie hae 

Imprisonment for failure to pay a fine without: giving 
the defendant a fair opportunity to raise and pay the 
money where he is financially unable to pay same at once, 
is unconstitutional. State v. DeBonis. Sup. Ct. so 397 

Imprisonment is a constitutionally permissible substitute 
for a fine if a defendant fails to pay the fine though able 
to do or fails to pay the stipulated installments permitted 
by the court because he was unable to pay at once. State v. 


DeBonis. Sup. Ct. re or eee 397 
Indigency does not exonerate a Getentent: trom paying a 
validly imposed fine. State v. DeBonis. Sup. Ct. ...... 397 


Procedure to be followed in imposing fines on indigents 
and enforcing payment thereof outlined. State v. DeBonis. 
Sup. Ct. : es ba as 

A defendant vesanal be ‘ecm pee pore to pay 
costs unless it clearly appears he was able but u willing 
to do so. State v. DeBonis. Sup. Ct. ; 397 

Both collateral estoppel and Double Jeopardy prohibit 
prosecution for murder 6n a felony murder theory based 
on assault with intent to rob and robbery where indict- 
ments for those offenses were dismissed after the death 
of the victim. State v. Thomas. Law Div. waewe 28 

Where the victim dies after the disposition of an earlier 
indictment for the underlying assault, Double Jeopardy 
principles do not bar prosecution for the homicide, since 
a new crime, factually and legally distinct, has occurred. 
Giate wv. Thomas. Law Biv. .... 2.66.6 gees. ees 426 


The provisions of N.J.S.A. 54:50-2, authorizing an inspec- 
tion of a taxpayer’s record solely for the purpose of estab- 
lishing a tax liability, do not violate the Fourth Amend- 
ment. Depkin v. Director. App. Div. 427. 

The determination as to whether the Motor Fuels Act 
is unconstitutional as applied to a particular taxpayer can 
best be determined after the administrative remedies have 
been exhausted. Depkin v. Director. App. Div. ...... 427 

The Motor Fuels Act (N.J.S.A. 54:39-1 et seq.) contains 
sufficiently definite standards for determining who pays 
the tax and, hence, is not unconstitutional on its face. 
Depkin. vy: Director, App: Div... 65. soho sguaiews ve 427 

When nature of charge in saniideet ose is such that 
imprisonment or other consequence of magnitude such as 
substantial loss of driving privileges is a likelihood on con- 
viction, indigent defendant should have counsel assigned 
to him unless he knowingly chooses to proceed pro se. 
Rodriguez v. Rosenblatt and State v. Conley. Sup. Ct. 445 


N.J.S.A. 24:18-38.1 et seq. providing for forfeiture of 
motor vehicle used in connection with narcotics offense is 
constitutional. State v. Garcia. Law Div. .. 446 

Neither the action of the Assignment Judge in authoriz- 
ing the Mercer County Prosecutor to appoint additional 
personnel and approving salary standards nor N.J.S, 2A: 
158-7 conferring power on the Assignment Judge so to do, 
violate the constitutional separation of powers. In the 
Matter of the Application of Schragger. Sup. Ct. .... 467 

The New Jersey statutes fixing school districts in con- 
formity with municipal boundaries are constitutional even 
though resulting in racial imbalance in some districts and 
de-facto segregation; there is no duty to achieve racial 
balance among the several districts. Spencer v. Kugler. 
ROD ey oS 6 Sw RaGhiS Momnals aati Gy iy Se Hie kT et 491 

High Court Restricts Right Of Contrentetion: Holds Con- 
fession Of Co-Defendant Admissible When Maker Testi- 
RR cr eee ee ee ee 


Statute Which Authorizes Suspension Of Driver’s Li- 
cense For Non-Payment Of Auto Negligence Judgment De- 
spite weet Of eames In sepasitiieiieel Is Unconstitu- 
REID otic pac Gn irae Sid tos eat Reon See eee 548 


The 1967 amendments to the Blighted Area Act (N.J.S.A. 
40:55-21.1 et seq.) and the Eminent Domain Act (N.J.S.A. 
20:1-1 et seq.) which provide that the value of any prop- 
erty sought to be acquired shall be fixed and determined 
to be no less than the value as of the date of the declara- 
tion of blight are constitutional, and such a rule is not an 
unconstitutional invasion of the authority of the judicial 
branch of the government to assess just compensation. 
Jersey City euniiniinniie er et al v. Kugler, et al. 
STS 6: See rea bare ere mere bert nie a 570 


A juvenile found to be in possession of marijuana or 
associating with those smoking marijuana may be con- 
victed under N.J.S.A. 2A:4-14 and 2A:170-1 and adjudi- 
cated a delinquent, regardless of the fact that a portion 
of the latter statute which requires that persons furnish 
a “good account” of themselves has been held invalid. State 
v. A. C. App: Div. sire 571 

N.J.S.A. 18:39-1, ceetiien for seuiaieatieais to public 
and parochial schools, does not violate the establishment 
clause of the church-state provision of the First Amend- 
ment; the statute aids the student rather than his school, 
and its purpose and primary efiect are not to advance 
religion. West Morris ae Bd. of Ed., et al v. Sills, 
Piet. 6s s6x qa ops oe ew naan ees 638 


N.J.S.A. 18:39-1 does not deny equal protection of the 
laws because it provides transportation only to private 
school students who reside in districts which must furnish 
transportation to the public schools, there is nothing invidi- 
ous or unreasonable in the legislative classification. West 
Morris Regional Bd. of Ed., et al. v. Sills, et al. Sup. Ct. 638 

California’s Repossession Law Voided. Court Rules Law 
Violates Debtors’ Search And Seizure And Due Process 
CT TTE 1 ea ae ers ee ao iertiera meniean eto eres. Uni SARE ie Aire eri 679 


Admissions obtained from a juvenile in pre-adjudicatory 
interrogation by police are admissible even though the 
Miranda warning given him was incomplete since it did not 
include the offer of a lawyer and even though the parents 
were not present. State v. the Interest of R.W. App. Div. 685 


Questioning of a juvenile is proper if conducted fairly 
and in accordance with due process, even if the police 
were unable to locate his parents and fail to give the full 
Miranda warning. State v. In the Interest of R. W. App. 
DUNT Soc ho ed oats aN rea ES BO Se 685 


In imposing liabliity on municipalities without fault, the 
riot statute (N.J.S.A. 2A:48-1 to 7) does not violate the due 
process or equal protection clauses of the Fourteenth 
Amendment. A & B Auto Stores, etc., et al v. Newark. 
RANE Rhy, acs Biss cose arate ale Pia ee YS arts ae ade mniets ease eee 702 

Where out-of-court identification precedes both custody 
and arrest, counsel is not required. State v. Ruggiero. App. 
NE ee ee ee rere rene tee ae sche 

The County College —_— Act does not violate the debt 
limitation clause of the New Jersey Constitution. Holster 
v. Board of Trustees of the Passaic County College, et als. 
Sup. Ct. Sse Etter at. = BRERA ete bee NE OPT ehecetean eae orn 746 

A personally held mene ne allegedly rooted in religion 
is no basis for a claim of privilege under the First Amend- 
ment. Matter of Sister Margaret Murtha. App. Div. 750 

Where both the defendant and an informer have inde- 
pendent recollection of the day’s events an arrest eleven 
months after the alleged offense is valid and does not vio- 
late defendant’s right to a within trial. State v. Brennan. 
PSS DEG Se csp ec ee Hie Sa re oR ae Pee 786 

Ordinarily an seitbebniaiet may be returned at any time 
within the statute of limitations, and a speedy trial is not 
denied unless the State fails to try defendant on a date 
fixed by the Court upon defendant’s application to have 
such date specified. State v. Brennan. App. Div. ope 786 

A guardian may be appointed to consent to a transfusion 
where physicians determine that an adult who refuses such 
a transfusion because of religious convictions will die in its 
absence. John F. encased Memorial = v. Heston. 
Sup. Ct. ihe ca ar . 187 

Defendant’s right to remain esi in online custody was 
not infringed when during trial on murder charge after 
defendant had testified the shooting was accidental he was 
asked by prosecutor whether he had ever told police that 
the shooting was accidental, to which he replied in the 
negative, and prosecutor commented on this during sum- 
mation. State v. Burt. Sup. Ct. ee Cee 806 

Statements made by a co-conspirator while participating 
in a plan to commit a crime and in furtherance of that 
plan are admissible as exceptions to the hearsay rule and 
confrontation requirement where there is ample other evi- 


dence of the existence of the conspiracy. Seaman v. Cryan. 
TS isk db sacs We Rae Ca sienna see cS ee a 823 

The New Jersey Constitution does no more than give per- 
manence and constitutional stature to a civil service system 
which had been established by statute many years before. 
State Troopers Fraternal Association v. State. Chan. Div. 867 

In view of the conflicting values involved and the im- 
pact on business practice of a ruling that the replevin 
statute is unconstitutional, the District Court will not rule 
on the constitutionality of the statute and leaves that ques- 
tion for a higher court. Almore Furniture & Appliances, 
Inc. v. MacMillan et al. Essex Cty. Dist. Ct. .......... 870 

Comment on defendant’s failure to testify was not under 
circumstances here sufficient error to warrant issuance of 
writ of habeas corpus. McLaughlin v. Pinto. U.S.D.C. .. 871 


A New Jersey Court constitutionally may assert personal 
jurisdiction through extra-territorial service over an inter- 
state trucking corporation which had reason to foresee that 
its trucks would operate in New Jresey and that it might 
be sued here. Carolina Casualty Ins. Co. v. Bedford Truck- 
ing Co., Inc., et al. Ch. Div. ......... sates bie oem 

The decision in Pate v. Robinson, 383 US. 375, holding 
that the failure to hold a hearing on a defendant’s com- 
petency to stand trial where the evidence raises a “bona 
fide doubt” as to such competency is a denial of due process 
of law, is to be einen aaanen. State v. Hale. Law 
DIG; -54% ses er ie 

Held, on praene ie tohed maid: failed pe raise a “bona 
fide doubt” as to the defendant’s eenaneid to stand trial. 
State v. Hale. Law Div. ..... Cr eehcay et Sur ey tans Reyes ae na 886 


Absent specific allegations that the facts set forth in the 
affidavit underlying the search warrant were untrue or that 
the affiant’s allegations therein were perjurious, a defend- 
ant is not entitled to examine the affiant to contradict the 
truth of a legally sufficient affidavit. State v. Rulli.. App. 
Div. ee EE a ee RL Ae Na eT eR a 904 


Held, on facts, the affidavit established probable cause 
and justified the issuance of the search warrant. State v. 
Rui: App Diy occ eeseeese tes Ferenc .. 904 

The Borough’s advan evehthiting construction of 
residences on beach dunes constitutes a taking for which 
the owners of affected property are entitled to compensa- 


tion, but only where the nature of the property is such . 


that it would be economically feasible to construct a resi- 
dence on it and public safety would not be endangered 
thereby. Spiegle v. Borough of Beach Haven. App. Div. 962 


Sortie-bag services rendered by New Jersey corporations 
in accordance with Post Office Department Regulations to 
out-of-state addresses are not subject to Sales tax because 
of the Commerce Clause although all other mailing ser- 
vices regardless of destination are subject to tax. Fisher- 
Stevens v. Merit Mailers v. Director Division of Tax 
Ye rrr area PNP a Aha or ater Peper eae nes esr ter 963 


Zoning ordinances barring group rentals are unconstitu- 
tional where as here they prohibit many uses which do 
not partake of the offensive character of those uses which 
caused the problem the ordinances were aimed at. Kirsch 
v. Manasquan. Sup. Ct. ... Bat Oita kee tlan abe cna .. 982 


Zoning ordinances are not intended to and cannot be ex- 
pected to cure or prevent most anti-social conduct in 
dwelling situations; ordinarily such behavior can best be 
dealth with by enforcement of general police power ordin- 
ances and statutes. Kirsch v. Manasquan. Sup. Ct. .... 982 


The term “inclined to spill” used in Turnpike Authority’s 
regulations dealing with the transportation of loose cargo 
is not unconstitutionally vague. State v. Trapp Rock In- 
@UStries,: Arm) ADVE = ci ees wrk oid ge Me 1082 

Turnpike Authority’s regulation dealing with the trans- 
portation of loose cargo held not to exceed the Authority’s 
power. State v. Trapp Rock Industries. App. Div. .... 1082 


The presence of procedural and judicial safeguards 
against unreasonable agency action is more significant than 
the presence of detailed statutory standards. State v. 
Trapp Rock Industries. App. Div.  —....... 1082 


Determination of an equal protection challenge to New 
Jersey’s statutory female sentencing scheme based on 
claim of improper sex discrimination can be made only on 
a full record and not simply on the face of the statutory 
scheme. State v. Costello. Sup. Ct. .. ..... .... 1082 


The State has the burden of showing a substantial em- 
pirical justification for the special eppeiiies treatment of 
females. State v. Costello. Sup. Ct. a waceeccs es MOGZ 


Ordinance prohibiting loitering which causes danger of 
a breach of peace, or disturbance or annoyance to repose 
of any person, or obstructs free passage of persons or 
vehicles or interferes with person lawfully in a public 
place including making offensive remarks calculated to 
annoy the person does not fail to sufficiently define the 
proscribed conduct, nor violate the freedoms of speech and 
expression, nor grant excessive decision-making power to 
police to determine the — of conduct. Camarco 
v. Orange. App. Div. ; Capea: 1093 


Where a second statement is given heen by an 
accused after full explanation of his Miranda rights, such 
statement is not rendered inadmissible merely because a 
prior admission was obtained before giving full Miranda 
warnings. State v. Wade. App. Div. ree . 1094 


Held, on facts, prosecutor’s use of terms “mugging” to 
describe the robbery, and “criminal” in referring to de- 
fendant did not deny defendant a fair trial. State v. Wade. 
PUI 88 ha. ven we BGS A 1094 


An ordinance requiring a ne owner to remove the drop- 
pings of his dog and dispose of them in a sanitary manner 
is a valid health regulation, but the portion of the ordin- 
ance requiring the owner to curb his dog in the street 
between curb lines is invalid as running counter to public 
safety. Nutley v. Forney. Law Div. 1098 


The fact that a defendant had retained or _— for an 
attorney does not preclude him from thereafter affirmative- 
ly volunteering information thereby waiving his rights to 
remain silent and to have counsel present during inter- 
rogation. State v. Graham. Sup. Ct. : 1110 


Inclusion of two different photographs of suspect in 
group of seven shown to witness during police investiga- 
tion was not impermissively suggestive. State v. Thomp- 
son. Sup. Ct. : : 1110 

Question of constitutionality of murder statute provid- 
ing for non vult plea and voir dire procedures in capital 
cases requires reargument in light of recent United States 
Supreme Court decisions. State v. Thompson. Sup. Ct. 1110 

Whether the death penalty in N.J.S.A. 2A:113-4 consti- 
tutes cruel and unusual punishment will not be decided 
pending decision on that question by the United States 
Supreme Court. State v. Thompson. Sup. Ct. ........ 1110 
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Constitutional Law, Cont’d 

The trial court’s decision not to hold a hearing concern- 
ing the defendant’s fitness to stand trial was not a denial of 
due process where the record did not raise any bona fide 
doubt as to his competency. State v. Pugh. App. Div... 1115 

The classification established by the Legislature for dis- 
position of violators of criminal statutes based upon age, 
N.J.S.A. 2A:4-37, does not violate the equal protection 
clause of the Fourteenth Amendment. State In the Interest 
of K.V.N. App. Div. .. 

Local law enforcement against overweight vehicles does 
not impose an undue burden on interstate commerce. 
State v. Horn. Bergen County Court 

Requiring a welfare recipient to pay state agency’s fees 
for required services rendered in connection with recip- 
ient’s adoption action does not violate Fourteenth Amend- 
ment rights. In Re: Adoption of a Child by M. W. App. 
Div. 

A death sentence imposed by a jury from which those 
who expressed reservations and scruples about capital pun- 
ishment had been excluded is unconstitutional. State v. 
Holland. Sup. Ct. 

The Supreme Court has the power to reduce a sentence 
of death to life imprisonment rather than order a new 
trial where the unconstitutionality of the trial related only 
to punishment and the prosecution consents. State v. Hol- 
land. Sup. Ct. 

An ordinance prescribing standards for issuance of a 
parade permit and providing time for judicial ruling on a 
denial of a permit is not an unconstitutional interference 
with free speech, freedom of assembly or the right to 
petition the sieueneie Hurwitz, et als v. Boyle, et als. 
App. Div. ; . 1295 

An ordinance may “a ovebinat parades on Sunday morn- 
ings. Hurwitz, et als v. Boyle, et als. App. Div. 1215 

Miranda does not apply to a witness in court. State v. 
Williams. Sup. Ct. 1218 

The “target” doctrine does not apply to a witness who is 
subpoenaed by the prosecutor at a pretrial hearing to 
determine whether the witness will recant under oath his 


_prior testimony incriminating a defendant. State v. Wil- 


liams. Sup. Ct. 

A reluctant witness who has advised the State that he 
will depart from a sworn statement should be told of his 
privilege against self-incrimination. 
State v. Williams. Sup. Ct. 


Consumer Fraud 

The Attorney General has authority to bring action in 
the public interest under the Consumer Fraud Act either 
on behalf of specifically named buyers who have been 
imposed on or in the nature of a class action on behalf of 
all similarly situated buyers. Kugler v. Romain. Sup. Ct. 629 

Where price unconscionability renders a sales contract 
invalid as to all consumers who executed it, the Attorney 
General is entitled to a judgment so holding as to the 
entire class of such persons. Kugler v. Romain. Sup. Ct. 629 

Held, on facts, the price for a book package was uncon- 
scionable in relation to the seller’s cost and the value to 
the consumers and was therefore a fraud within the con- 
templation of N.J.S.A. 56:8-2. Kugler v. Romain. Sup. Ct. 629 


Consumer Protection 

A finance company which dei a note executed by a 
homeowner for home repairs which is accompanied by a 
contract providing that the noite shall'not be payable until 
60 days after completion of the’ work is not a holder in due 
course and is subject to the defense of failure of consider- 
ation if the contractor fails to perform the work. General 
Investment v. Angelini. Sup. Ct. 

Governor Signs New Consumer Protection Law—Full 
Text of Chap. 247 L. 1971 


Consumers Rights 

Referral Plan or Sales Incentive Plan which is uncon- 
scionable renders sales contract unenforceable if it is in- 
tegral part of the contract. N.J. Security Services v. Leyva. 
Atlantic County Dist. Ct. ....... Be . 68 


Contempt 
The Superior Court may use its inherent power to punish 
for criminal contempt a deponent who deliberately at- 
tempts to impede the course of justice by means of his 
approbrious conduct at a deposition hearing. In the Matter 
of Finkelstein. Chan. Div. we. O80 
Attorney assigned by Court to prosecute contempt pro- 
ceedings is not entitled to be paid by either the State or 
the County. East Brunswick Bd. of Ed. v. East Brunswick 
Education Ass’n. App. Div. .. . 190 
The sentencing judge may take into consideration the 
effect of the contempt upon the public interest when 
assessing punishment. Board of Ed. v. Newark Teachers’ 
Union. App. Div. 354 
Where the offense of violation of a saat order is 
committed in the presence of a police officer, a warrant is 
not necessary for an arrest. Board of Ed. v. Newark Teach- 
ers’ Union. App. Div. . 354 
The disorderly persons statute and the outing author- 
ized thereby do not apply to summary convictions for 
contempt of court. In the Matter of Jersey City Education 
Association et als. App. Div. ... 631 
Contempt of court constitutes a petty offense, not requir- 
ing a trial by jury, unless the punishment makes it a ser- 
ious offense. In the Matter of Jersey City Education Assoc- 
iation et als. App. Div. 
The amount of fine which is imposed against a corporate 
defendant in a summary contempt proceeding is limited 
only by reasonableness. In the Matter of Jersey City Edu- 
cation Association et als. App. Div. 631 
Where publisher did not have either actual needed 
of or personal connection with authorship or publication of 
an offending editorial, he could not have had the criminal 
intent which is a condition precedent to criminal contempt. 
In Re: Matzner. Sup. Ct. . 1214 
Refusal of an attorney to accept an assignment to defend 
an indigent accused of a petty offense in Municipal Court 
constitutes contempt of court even though the attorney’s 
intention was to formulate a test case to test the validity 
of the assignment. In the Matter of the Contempt of Esther 
S. Frankel. Passaic Cty Ct. 


Contractors 

An “umbrella” policy issued to a general contractor 
which excludes from coverage “improper or inadequate 
performance, design or specification” does not afford cov- 
erage against a claim of an owner for damages for defects 
in buildings constructed by the contractor. Bryan Con- 
struction v. Employers’. App. Div. ................... 902 


Whether buildings are to be deemed “products manu- 
factured, sold, handled or distributed” within the meaning 
of an exclusionary clause in a policy issued to a contractor 
not decided. Bryan Construction v. Employers’. App. 
Div. 90 


Contracts 
A corporation can sue for specific performance of a con- 
tract executed on its behalf by its promoter before it filed 
its certificate of incorporation. K. & J. v. Keuffel & Essex. 
Chan. Div. : 55 
Referral Plan in Sale anenitwe — which is integral 
part of the time sales agreement and is highly improbable 
if not impossible of performance renders agreement uncon- 
scionable and hence unenforceable. N.J. Security Services 
v. Leyva. Atlantie County Dist. Ct. .........-..--.64:5 
Where personal satisfaction contract relates to matters 
susceptible to objective standards, promisor must have 
reasonable basis for dissatisfaction with the promisee’s 
performance in order to be justified in terminating agree- 
ment. Fitzmaurice v. Van Vlaanderen. Sup. Ct. .. . 1715 
Action for breach of contract lies against doctor who 
agreed to testify in a negligence case but failed to appear. 
Battista v. Bellino. App. Div. ; . 235 
Where insured failed to comply with an express warranty 
provision in fire insurance contract with regard to other 
insurance in force, insurer is entitled to rely on breach 
of warranty even though a stronger and larger policy was 
substituted for the policy mentioned in the contract. Bry- 
nildsen v. Ambassador Ins. Co. Law Div. 254 


Where the warranty in an insurance contract is clear and 
explicit, the insurer is entitled to deny liability even with- 
out a showing of prejudice from the insured’s breach 
thereof. Brynildsen v. Ambassador Ins. Co. Law Div. 254 

An agreement to forbear to prosecute a criminal offense 
in exchange for the forbearance of a civil claim is void as 
against public policy. Wilson v. United States Lines. 
Law Div. : . 331 

Where agreement provides for arbitration of all disputes 
except dispute over amount of payments, dispute as to 
validity of covenant not to compete contained in the agree- 
ment should, in the first instance be determined by arbi- 
trators. Waldman et al v. Alean Alum. Corp. App. Div. 590 


Where contract provides for arbitration of all disputes 
except dispute over amount of payments which latter 
is to be determined solely by company’s accountants, 
accountants are not thereby given power to construe the 
agreement but only power to calculate the amounts due 
after disputes as to interpretation are settled by arbi- 
trators. Waldman et al v. Alcan Alum. Corp. App. Div. 590 


An agreement to forfeit should not be inferred when the 
arrangement is consistent with the normal assumption that 
a forfeiture was not intended. Twp. of Woodbridge v. Tyson 
Corp. Sup. Ct. : 

Held, on facts, the agreement embodied in the judgment 
did not contemplate that the Township as grantee of real 
property would automatically acquire title to any buildings, 
machinery and equipment which were not removed by the 
grantor within the agreed period. Twp of Woodbridge v. 
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Contributory Negligence 

The use of such phrases as “to any extent,” “however 
slight,” or “in any degree” should be eliminated from in- 
structions referring to contributory negligence. O’Brien v. 
Bethlehem Steel Corp. Sup. Ct. . 701 

A passenger injured in a collision is not barred by con- 
tributory negligence in riding in the car from suing the 
tavern which served the driver where: the hour was late 
and there was no public transportation so that the passen- 
ger had no real alternative but to continue to ride with 
the driver. Aliulis v. Tunnell Hill. Sup. Ct. 


Conversion 

Under Pennsylvania law, a debtor’s rights in collateral 
may be transferred involuntarily, but such transfer cannot 
affect the secured party’s rights in the collateral unless au- 
thorized in the security agreement. Royal Store Fixture Co. 
v. New Jersey Butter Co. App. Div. $ . 332 

A judgment creditor, charged with notice of the secured 
party’s interest in the collateral, commits a conversion by 
removing the collateral from the state following a judicial 
sale of:ihe collateral under his judgment, execution and 
levy. Royal Store Fixture Co. v. New Jersey Butter Co. 
App. Div. 


Conveyances 

A transfer of real property by a partnership to a corpora- 
tion for the purpose of having the corporation execute a 
mortgage on the property and then reconvey it to the part- 
nership is not subject to a Reality Transfer Fee, but the 
conveyance back by the corporation to the partnership 
after execution of the mortgage is subject to such fee com- 
puted as provided in N.J.S. 46:15-5. AMB Associates, et al 
v. Ehrlich, et al. Div. of Tax Appeals 7 


Cooperatives 

Unless and until liquidation takes place, individual mem- 
bers of a cooperative association formed.under Title 34 
have no present possessory interest in the association’s as- 
sets and may be required to surrender their shares to the 
association upon receipt of such consideration as may be 
fixed by the by-laws. Lambert v. Fisherman’s Dock Corp. 
Sup. Ct. 

The amount to be paid to a member of a cooperative as- 
sociation upon surrender of his stock is governed by the 
amended by-laws in effect at the time of termination rather 
than the by-laws in effect when he acquired his stock. Lam- 
bert v. Fisherman’s Dock Coop. Sup. Ct. 


Copyright 

Where an advertisement was prepared by a newspaper 
for a customer and was not copyrighted, the newspaper can 
not prohibit the use of that advertisement by another pub- 
lication. Press Publishing v. Atlantic. Sup. Ct. 


Corporations 

A corporation can sue for specific performance of a con- 
tract executed on its behalf by its promoter before it filed 
its certificate of saniieisigaiiasi K & J v. Keuffel & Esser. 
Chan. Div. ates ea 

Skeleton Of Close Corporation Provisions Of The New 
Jersey Business Corporation Act, by Robert A. Kessler 117 

A corporation whose charter has been repealed for non- 
payment of taxes does not have the power to mortgage its 
property but only has the power to wind up its affairs. 
Higi v. Elm Tree Village. Chan. Div. ................ 315 
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A mortgage given by a corporation fou the purpose of 
continuing its business after its charter has been repealed 
and never reinstated is invalid. Higi v. Elm Tree Village. 
Chan. Div. ss. OMe 

An action by a single creditor of an insolvent corporation 
may be brought to recover for the benefit of all creditors of 
the corporation preferential payments made to officers of 
the corporation during insolvency but may not be brought 
to recover only the amount due the suing creditor. Portage 
v. Costanzo. App. Div. 354 

Unless and until liquidation takes place, individual mem- 
bers of a cooperative association formed under Title 34 
have no present possessory interest in the association's 
assets and may be required to surrender their shares to 
the association upon receipt of such consideration as may 
be fixed by the by-laws. Lambert v. Fisherman’s Dock 
Coop. Sup. Ct. 767 

The amount to be paid to a member of a cooperative 
association upon surrender of his stock is govermed by the 
amended by-laws in effect at the time of termination 
rather than the by-laws in effect when he acquired his 
stock. Lambert v. Fisherman’s Dock Coop. Sup. Ct. 767 

As a general rule, in the absence of execution of a cer- 
tificate of incorporation there can be no de facto corpora- 
tion and facts here do not show such corporate uses as 
might possibly warrant recognition as a de facto corpor- 
ation. Trenton Dressed Poultry v. Jamson. App. Div. .. 1015 

A foreign corporation, not qualified to do business in 
New Jersey, may not seek affirmative relief in an action 
at law in conjunction with its defense against the claim 
of another. Bozzuto’s, Inc. v. Kantrowitz & Sons, Inc. 
App. Div. j 1215 


Costs 

A defendant cannot be imprisoned for failure to pay 
costs unless it clearly appears he was able but unwilling 
to do so. State v. DeBonis. Sup. Ct. 397 

The statutory mandate that an approved agency be al- 
lowed costs for performing its function in an adoption 
proceeding applies to both private and public agencies, 
and cannot be waived by a court. In Re: Adoption of a 
Child by M. W. App. Div. 1199 

Rule 1:13-2 providing for waiver of judicial fees in cer- 
tain cases is intended on!y to insure an impecunius litigant 
access to the courts, and does not justify the waiver of 
any other fees or costs. In Re: ——, of a Child by 
M. W. App. Div. : 1199 


Counsel Fees 
Held, on facts, including novelty of question, increase of 
support obtained and defendant's means, award of counsel 
fees was inadequate. Sharpe v. Sharpe. Sup. Ct. 130 
Attorney assigned by Court to prosecute contempt pro- 
ceedings is not entitled to be paid by either the State or 
the County. East Brunswick Bd. of Ed. v. East Brunswick 
Education Ass’n. App. Div. 190 
Neither the Workmen’s Compensation statutes nor the 
rules of court provide for the payment of plaintiff's counsel 
fees for enforcement of an award against his employer’s 
insuror. Toebe v. Employers Mutual of Wausau. App. 
Div. 249 
A public official of a municipality is entitled to have the 
municipality retain and pay for counsel to defend him ina 
suit arising out of actions which were within the apparent 
sphere of his duties and which were for the benefit of the 
municipality. Marion Cobb, et als v. City of Cape May, 
et als. Law Div. 290 
Plaintiff's counsel is not entities to expenses and counsel 
fees incurred in connection with nonmatrimonial matters 
and with counts for divorce and separate maintenance 
withdrawn at the start of trial. Capodanno v. Capodanno. 
Sup. Ct. 403 
Counsel fees are not allowable to the widow in an action 
seeking only admeasurement of dower. Shilowitz v. Shilo- 
witz, et al. App. Div. 592 
Counsel fees in a contested divorce case may be awarded 
in favor of an indigent wife represented by Legal Services 
against a husband who is able to pay all or part of his 
wife’s attorney’s fees. Ferrigno v. Ferrigno, Chan. Div. 654 
Attorneys for a plaintiff-wife who dies during pendency 
of her divorce action are entitled to counsel fees from the 
husband for services performed on her behalf prior to her 
death; Sutphen v. Sutphen and Seibert v. Seibert overruled. 
Williams v. Williams. Sup. Ct. 922 


Counties 

Neither the freeholders nor the prosecutor have the 
power to transfer members of the county police force to 
full-time investigative positions in the prosecutor's office - 
without first obtaining approval from the Civil Service 
Commission. County of Bergen v. Dept. of Civil Service 
App. Div. 592 


County College Bond Act ~ 

The County College Bond Act does not violate the debt 
limitation clause of the New Jersey Constitution. Holster v. 
Board of Trustees of the Passaic County College, et als. 
Sup. Ct. 746 

The bonds issued under the County College Bond Act do 
not become the obligations of the State and the statute 
does not impose upon the State a legally binding obliga- 
tion to pay them or to reimburse the county for making 
payment. Holster v. Board of Trustees of the Passaic 
County College, et als. Sup. Ct. e 746 


County Colleges 

Chapter 12 of P.L. 1971, providing for annual appropria- 
tions by the State to finance half of the cost of bond issues 
for county college projects, violates the debt limitation pro- 
vision of the State Constitution. Holster v. Passaic County 
College Law Div. 338 

Nonprofessional and noninstructional employees of coun- 
ty colleges are not subject to Civil Service. Atlantic Com- 
munity College, etc. v. Civil Service Commission. Sup. 
Ct. , 703 

County ealliees are not agencies of county government. — 
Atlantic Community College, etc. v. Civil Service Com- 
mission. Sup. Ct. .... ; 703 


Courts 
Is Calendar Congestion Necessary?, by Bernard 
Chazen ...... 33 
Palisades Interstate Park Commiaten may be sued in 
New Jersey Courts. Interstate Wrecking vs. Palisades Inter- 
state Park Commission. Sup. Ct. ... Perera ee 98 
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Courts, Cont’d 

Where all elements of the action pertain to New York, 
doctrine of forum non conveniens requires that litigation 
be brought in New York Court. Interstate Wrecking v. 
Palisades Interstate Park Commission. Sup. Ct. ....... 98 

New Standards For Courtroom Conduct Adopted In 
New York 

Management sede of Municipal Courts Recommends 
Sweeping Changes 325 

The Ragged Edge, by Hon. William H. Burnett 

R. 5:10-6, R. 6:12-1 and the April 1, 1969 Supreme Court 
order allowing the use of sound recording devices in cer- 
tain courts, are within the Supreme Court’s constitutional 
power to make rules governing the administration of the 
courts and do not contravene N.J.S.A. 45:15A-1 et seq. or 
N.J.S.A. 2A:11-11. Lichter et al v. County of Monmouth 
et al. App. Div. 

The responsibility for the supervision, processing and 
selection-of petit jurors and petit jury panels is vested 
exclusively in the Assignment Judge of the county; the 
ministerial functions which the Sheriff performs are under 
the supervision and direction of the Assignment Judge. 
In the Matter of the Supervision and Assignment of the 
Petit Jury Panels in Essex County, N.J. Law Div. 

Review of U.S. Supreme Court’s Work 

Proposed Rule Amendments And 
Changes 

Essex Poeceater Submits Plan To Curb Criminal Cal- 
endars and Overcrowded Jails 921 

Court Day To Be Lengthened 

Municipal Courts have authority to appoint attorneys to 
defend indigents accused of minor offenses likely to lead 
to imprisonment, without compensation. In the Matter of 
the Contempt of Esther S. Frankel. Passaic Cty Ct. .. 1219 


Covenants 

A covenant requiring individual lot owners to purchase 
stock in a property owners association and to pay assess- 
ments for the maintenance of lake area held unenforceable- 
as a neighborhood scheme since not all lots were made 
subject to the covenant and since the covenant is unforce- 
able due to its vagueness of terms. Petersen v. Beekmere. 
Chan. Div. 


Creditors’ Rights 

Held, on facts, federal tax claim is entitled to priority 
over landlord’s lien and claim of counsel fees for secured 
parties. In Re: Holly Knitwear, Inc. Essex Cty Ct. .... 867 


Held, on facts, priority of wage claims does not extend 
to employer’s contributions to union health and welfare 
fund. In Re: Holly Knitwear, Inc. Essex Cty Ct. 

Held, landlords ciaim for rent for 6 months is superior to 
claim of secured creditor against machinery and chattels 
already in the premises at the time of giving the security 
interest or after acquired property. In Re: Holly Knitwear, 

Were 867 


Inc. Essex Cty Ct. 


Criminal Law 
Admiunistrative memo re: plea and sentence agreements 1 
Defendant who issued worthless checks in: amounts of 
more than $200 should have been sentenced under N.J.S.A. 
2A:111-15, which specifically covers that offense, rather 
than N.J.S.A. 2A:111-1, the omnibus False Pretenses statute, 
which carries a more severe penalty since the more specific 
statute should prevail over the general statute. State v. 
Strickland. App. Div. .. ee ee 2 
A juvenile is guilty of cocaine wea he climbed a 
locked, 10-foot, barbed wire-topped fence on a Sunday and 
enters a car lot even though no signs on the fence pro- 
hibit entry since such a fence itself customarily is under- 
stood as constructive notice that vie is prohibited. 
State v. L.R. App. Div. 2 
Convictions under N.J.S.A. 2A: 111-1 affirmed despite 
State v. Morse since there was greater fraudulent involve- 
ment than the mere cashing of worthless checks within 
the meaning of N.J.S.A. 2A:111-15. State v. Gullo and 
Steever. App. Div. ae ree: 
Even though the dolentint may hetis acted on a single 
impulse, where two separate criminal acts were commit- 
ted, multiple punishment may be eae State v. Vance. 
App. Div. Meee 34 
Sentences claimed to be excessive are only reviewable on 
direct appeal and not by post-conviction application. Estate 
v. Vance. App. Div. ene 34 
It was plain error to charge that receipt of stolen prop- 
erty under circumstances where the defendant should have 
known it was stolen is sufficient to constitute guilt under 
N.J.S.A. 2A:139-1 since a conviction under that statute 
requires proof beyond a reasonable doubt that the accused 
actually knew the property was stolen. State v. Rowe. 
Sup. Ct. < WO 
It was error for the trial judge rm permit testimony re- 
garding a defense witness’s convictions for nonindictable 
offenses and for the trial judge to comment on the lengthy 
arrest record of the witness where he was the defendant's 
only corroborating witness and no curing general charge 
was given the jury. State v. Rowe. Sup. Ct. : 34 
The holding of a special hearing where the State was 
laying a foundation for a false swearing charge against 
the defendant was a violation of the Fifth and Sixth 
Amendments since defendant was not advised of his right 
not to be a witness against himself and of his right to 
counsel. State v. Williams. App. Div. rer tere ry. | 
Defendant, even though under arrest for a different of- 
fense, was entitled to the assistance of counsel before the 
pre-trial confrontation took place in a cell at police head- 
quarters. State v. Earle. App. Div. : 50 
N.J.S.A. 2A:94-1 makes it mandatory that the statutory 
intent to steal must coexist with the breaking and entering 
or entering without breaking before one is guilty under the 
statute and therefore an instruction to the jury that intent 
could be formed after entry and relate back was error. 
State v. Martinez. App. Div. . wi 
The record on remand showed that defendant’s acquies- 
cence in the decision that he should not testify in his own 
defense resulted from a knowledgeable waiver of that right, 
following lengthy discussions of the consequences with his 
counsel. State v. Kremens. S. Ct. 55 
Unless specifically provided otherwise, misdemeanors, 
which includes attempts to commit indictable offenses, are 
punishabie by a maximum imprisonment of three years 
or by such lesser maximum as is provided for the offense 
attempted. State v. Wilson. App. Div. 


Hearings As To Probable Cause, by Hon. George L. 
Lombardi 81 
Similar or related offenses may be joined for a single 
trial provided the defendants will not be thereby preju- 
diced. State v. Miller. App. Div. .. 82 
Receiving a stolen bank check which is blank on its face 
constitutes a violation of N.J.S.A. 2A:139-1, the blank check 
being regarded as “other things of value” within the com- 
prehension of the statute. State v. Miller. App. Div. .. 82 
Entering, whether with or without breaking, accompanied 
by the intent to commit a felony, and any subsequent 
larceny or robbery are separate and distinct offenses so 
that each may bear a separate punishment. State v. Vas- 
salluzzo 82 
Defendant’s entry of a public tavern was a criminal act 
since the invitation extended to the public is not intended 
to include a person who enters for an improper or crim- 
inal purpose. State v. Vassalluzzo Lee. 82 
Where defendant was tried jointly with another accused 
and both were convicted by a jury under N.J.S.A. 2A:113-8 
of threatening to take the life of another and following 
the convictions defendant’s brother gave a _ voluntary 
statement to the prosecutor’s office stating that he and not 
the other accused was with the defendant at the time of 
the crime, defendant not granted a new trial since this 
was not newly discovered evidence, being known to the 
defendant at the time of trial, and defendant, who did 
not take the stand at the trial, not permitted to benefit 
from perpetrating a fraud on the trial court. State v. 
Schultheis. App. Div. ....... 86 
The testimony of a witness, nite stated that he had some 
experience with guns, that defendant had a “real gun” 
gave rise to a rational inference that the gun could be 
fired and was legal proof of the fact for the purpose of 
N.J.S.A. 2A:151-1(a) and N.J.S.A. 2A:151-41. State v. 
Schultheis. App. Div. ..... 86 
The trial court did not err in refusing to charge that un- 
der N.J.S.A. 2A:113-8 there must be an intent to take a life, 
since the gist of the crime under N.J.S.A. 2A:113-8 is that 
the words used are of such a nature as to convey the men- 
ace or fear to the ordinary hearer, and it makes no dif- 
ference whether or not the defendant had the intention 
to carry out the threat. State v. Schultheis. App. Div. . 86 
A claim of improper venue must be raised by pretrial 
motion or it is deemed waived. State v. Schultheis. App. 
iy ....: . 86 
Since Soenivation melden N.J.S.A. 2A:110-1 fixes a maxi- 
mum of a fine of $50 or six month’s imprisonment or both, 
which punishment is characteristic of disorderly persons 
offenses, the offense of fornication might be downgraded 
from a misdemeanor to a ee persons offense. State 
v. Luntz. Sup. Ct. oe : 86 
Held, on facts, the exclusion of detente children 
during the final day of trial did not deprive him of a public 
trial, since their presence was properly considered nothing 
more than an attempt to arouse sympathy in the jury. U.S. 
ex rel. Mayberry v. Yeager. U.S. Dist. Ct. (N.J.) .. . 99 
Under N.J.S.A. 2A:148-10a the actual destruction of pub- 
lic property need not occur to support a conviction since 
the essential element of the crime is incitement to destruc- 
tion of the property rather than the actual destruction. 
State v. Cooper, et al. App. Div. 


Under N.J.S.A. 2A:104-7 any person who aids or assists 
a prisoner in any jail to make or attempt to make his 
escape is guilty and it is not necessary to show he actually 
participated in an escape or that he intended to aid an 
escape; the State need not allege or prove a specific intent. 
State v. Cooper, et al. App. Div. : 101 


The notice requirement of R. 3:11-1 is sina broad 
to include witnesses and evidence circumstantially cor- 
roborative of alibi. State v. Nunn. App. Div. ae 


Where prior to trial the State served a demand for par- 
ticulars as to any alibi defense on each defendant and 
neither demand was answered, the trial judge did not 
abuse his discretion in excluding testimony of witnesses 
circumstantially corroborative of alibi since the defendants 
suffered no prejudice thereby. State v. Nunn. App. Div. 115 

Defendant in a criminal proceeding is entitled to a hear- 
ing by the judge out of the presence of the jury as to the 
voluntariness of his alleged confession before it is admitted 
in evidence and a denial of a request for such hearing is 
reversible error. State v. Kelly. App. Div. 115 

The voluntariness of a confession must be tested by the 
jury in accordance with Evidence Rule 8(3). State v. 
Kelly. App. Div. . 115 

Concurrent life nieenian for hon snante first degree 
murders are not excessive. State v. Odom. App. Div. 119 

Manslaughter includes only those homicidal acts which 
are committed without intention to kill. Fear as well as 
anger or rage may reduce a homicide to manslaughter. 
State v. Bonano. App. Div. ; 119 

A defendant has a duty to retreat wittened using deadly 
force, even though he was at the door of his own home 
and the decedent had a knife, where he could have averted 
the danger by closing the door. State v. Bonano. App. 
Div. 119 

A sents for doteiams drivin being quasi-criminal, 
it cannot be based.upon res ipsa loquitur since that in effect 
places the burden of proof on the defendant. State v. 
Wenzel. App. Div. 131 

Res Ipsa doctrine is not euiinatie: in hen or quasi- 
criminal proceedings. State v. Wenzel. App. Div. . aol 

Prosecution for motor vehicle violation is quasi-criminal 
and State has burden of proving all elements of the of- 
fense beyond a reasonable doubt. State v. Wenzel. App. 
Div. 131 

Defendant arrested in Seats. 1966 ‘but not indicted 
until September, 1968, is not entitled to have his con- 
viction set aside on the ground of the delay where de- 
fendant failed to show that he was prejudiced by the 
delay or that the delay was purposeful and oppressive. 
State v. Raymond. App. Div. 139 

An intent to use an eyedropper and hypodermic needle 
for narcotics may be inferred from the fact that such 
objects were secreted in the lining of the juvenile’s jacket. 
State in the Interest of J.M. Sup. Ct. 139 

When defendant voluntarily and with a full understand- 
ing of the consequences pleaded guilty to a charge of con- 
spiring to commit an abortion under N.J.S.A. 2A:98-1 and 
2, he waived his constitutional rights in regard to illegal 
search and seizure and denial of a wpned trial. State v. 
Raymond. App. Div. ; 139 

The Statutes proscribing issuing a wethinns check, 
N.J.S.A, 2A:111-15 to 17, and obtaining money under false 


pretenses, N.J.S.A. 2A:111-1, are overlapping and the prose- 
cutor may proceed under either Statute when the facts fit 
the proscriptions of both. State v. Covington, etc. App. 
Div. 

It is unconstitutional to dismiss prospective jurors who 
state that they have scruples against capital punishment, 
but who do not say that they would autornatically vote 
against the death penalty regardless of the evidence. 
State visRovster. Sup .cC. ois caw ic es eine ee 171 

The requirement that counsel be present at out-of-court 
identification by a witness does not apply to identification 
made before defendant was arrested or in custody. State 
v. Royster. Sup. Ct. 

Prosecutor’s statement that jury should inquire whether 
defendant had shown any circumstances calling for recom- 
mendation of life imprisonment were not unfair and did 
not shift burden of proof. State v. Royster. Sup. Ct. .. 171 

The Supreme Court has power to reduce a death sentence 
to life where there was error in the sentence, but not as to 
guilt, and where the prosecution waives the death penalty, 
rather than order a new trial as to both guilt and punish- 
ment. State v. Royster. Sup. Ct. Beoan 171 

Prosecutor should not comment on defendant’s telephone 
call to his lawyer prior to an arrest for this does not reveal 
guilt. State v. Macon. Sup. Ct. . BM 

Since the defense failed to object to ee and in- 
court identifications because of trial strategy, it cannot 
object to them on appeal on grounds of violation of U.S. 
v. Wade, absent showing on trial record of miscarriage of 
justice or other sound reason to warrant application of 
plain error rule. State v. Edge and Robbins. Sup. Ct. 191 

Preindictment or pretrial one-to-one identification does 
not violate 14th Amendment unless totality of circum- 
stances shows it was done in such manner as to be unfair 
or ee eee State v. Edge and Robbins. 
Sup. Ct. Bae oes . 191 


Failure of trial judge to specifically charge presumption 
of innocence was not prejudicial error under the circum- 
stances including facts that defense counsel alluded to it, 
court four times charged State must prove guilt beyond 
reasonable doubt, and no request so to charge nor objec- 
tion to omission was made at trial. State v. Edge and 
Robbins. Sup. Ct. 


Failure to specifically charge on alibi though requested 
by defendant was not prejudicial error under the circum- 
stances present. State v. Edge and Robbins. Sup. Ct. - 191 

To warrant reversal on the ground of denial of effective 
counsel, counsel must have been so incompetent as to make 
the trial a farce or mockery of justice. State v. Edge and 
Robbins. Sup. Ct. 191 


Where defendants jointly indicted for murder and jointly 
tried with other defendants, made no motion for a sever- 
ance prior to or during trial their convictions will not be 
disturbed on the basis of their claim of prejudice resulting 
from their joint trial unless it is shown that the trial judge 
should have ordered a severance sua sponte. State v. 
Tapia et al. App. Div. 5b aiohiocomalaetees 214 


There is no requirement that a sentence to State Prison 
imposed upon one who is on parole from the Bordentown 
Reformatory for a previous offense be made concurrent 
with the balance of the earlier Reformatory sentence and 
nothing to prevent transfer of the prisoner to State Prison 
for the balance of the Reformatory sentence. State v. 
Fudali. App. Div. .. SR te 218 


There is no right to or necessity for a preliminary hear- 
ing after the grand jury has returned an indictment; the 
indictment establishes the existence of probable cause and 
eliminates the need for a saad hearing. State v. 
Boykin. Law Div. ; Pech ioe . a 


Defendant’s admission that he did not have a permit to 
carry a gun was properly admitted into evidence where 
officer testified that defendant had been given his Miranda 
warnings and where, at the trial, the admission was elicited 
by defense counsel who made no request to strike the 
admission. State v. D’Orsi. App. Div. naa, 251 

Where defense counsel on cross-examination elicited 
testimony that defendant’s gun had been adapted for a 
silencer and made no motion that the testimony be strick- 
en, prosecutor’s comment in summation in regard to adap- 
tation for silencer does not warrant a reversal of defend- 
ant’s conviction. State v. D’Orsi. App. Div. 251 

A prosecutor may waive the death penalty after a jury 
verdict provided the court approves. State v. Conyers. 
Sup. Ct. 285 

When the bias- anil manasa is given in a capital 
case, the jury should be told that the instruction is intend- 
ed to guide them with respect to finding the facts and not 
to bar consideration of mercy or compassion in dealing 
with the penalty issue. State v. Conyers. Sup. Ct. 285 

Having by color of his office received money to which 
he was not legally entitled by reason of or in connection 
with his legal duties, defendant was guilty of extortion 
under N.J.S.A. 2A:105-1 which crime consists in demanding 
an illegal fee or present by coior of office and is dis- 
tinguished from bribery which consists in offering a pres- 
ent or receiving one. State v. Seaman. App. Div. 291 


Where defendant was charged with conspiring to violate 
the statute prohibiting misconduct in office and extortion 
under N.J.S.A. 2A:98-1 and both the crime of misconduct 
in office and extortion were committed by defendant alone 
and the co-conspirators were not indispensable to the com- 
mission thereof the so-called Wharton Rule of conspiracy 
is inapplicable. State v. Seaman. App. Div. 291 

Misconduct in office is corrupt misbehavior by an officer 
in the exercise of the duties of his office or while acting 
under color of his office. State v. Seaman. App. Div. 291 

A conspiracy may be proved by direct or circumstantial 
evidence and proof of conspiracy is generally a matter of 
inference deduced from certain criminal acts of the 
parties accused done in pursuance of an apparent crim- 
inal purpose in common between or among them. State 
v. Seaman. App. Div. 291 

A pre-indictment identification is ou invalid under the 
rule of U.S. v. Wade though defendant did not have coun- 
sel and not proximate in time to the offense, where the 
lineup procedure was not unduly suggestive, the defendant 
was not singled out for the victim's attention, and the vic- 
tim identified the defendant as soon as he saw him. 
State v. Jordan. App. Div. 292 

Our courts have declined to decide whether the rule of 
U.S. v. Wade applies to pre-indictment lineups or have 
limited their holdings in applying the Wade rules to the 
specific facts of the case under review. State v. Jordan. 








Criminal Law, Cont’d 

All sentences of first offenders to the Yardville Reforma- 
tory for narcotics convictions under N.J.S.A, 24:18-47 must 
be for exactly two years. State v. Hopson. App. Div. 292 


There is no requirement that the Probation Department 
exhaust all possible sources of information when it pre- 
pares its pre-sentence report. State v. Vassalluzzo. App. 
Div. .. ; aoe 293 


Prosecutor should be familiar with all current charges 
pending against a particular defendant and those shortly 
to be presented to the grand jury and should bring them 
to the attention of the trial judge. State v. Brunetti. 
App. Div. 294 


Federal Courts will not interfere with the state criminal 
process unless there is a bad faith prosecution or an ir- 
reparable injury which is both great and immediate and 
more than that which is incidental to every criminal pro- 
ceeding. Lawrence v. Lordi. U.S.D.C. wer 29 


State police policy of stopping and searching vehicles 
occuppied by “longhaired travelers” is no basis for in- 
junction or declaratory eacanile by Federal Court. Lewis 
v. Kugler. U.S.D.C. 295 


N.J.S.A. 2A:96-4 (contributing to the delinquency of a 
minor) requires the action of the wrongdoer to result in 
the child’s becoming delinquent before a conviction may 
be had under it. State v. Blount. App. Div. . 332 


When a welfare recipient is the focus or target of a wel- 
fare fraud investigation which has shifted from the investi- 
gatory to the accusatory stage, she is entitled to full 
Miranda warnings before being questioned at welfare 
headquarters by representative and supervisor of fraud 
division. State v. Graves. App. Div. ... 339 


A defendant who appeals from a municipal court con- 
viction or sentence cannot be punished more severely by 
the county court than he had been by the municipal 
court. State v. DeBonis. Sup. Ct. .... 397 


A defendant cannot be imprisoned for failure to pay 
costs unless it clearly appears he was able but unwilling 
to do so. State v. DeBonis. Sup. Ct. 397 


Only subsequent criminal conviction bars expungement 
of a prior criminal conviction and not violation of the Dis- 
orderly Persons Act. State v. Blinsinger. App. Div. ... 402 


Breaking and entering with intent to steal is not the 
equivalent of common-law burglary and hence can be 
expunged under N.J.S.A. 2A:164-28. State v. Blinsinger. 
LN 29) 9 NT roe ne SP errr Skee cemetec aicm Uren .:. 402 


The admission of a confession by a oo-Aatoniband impli- 
cating the defendant is not prejudicial error under Bruton 
v. U.S. where the defendant had the opportunity to cross- 
examine the co-defendant, and the co-defendant himself 
took the stand and denied the validity of the confession. 
State v. Wade. App. Div. 403 

Where the victim dies after the Gieadition of an earlier 
indictment for the underlying assault, Double Jeopardy 
principles do not bar prosecution for the homicide, since 
a new crime, factually and legaily distinct, has occurred. 
State v. Thomas. Law Div. . 426 


Both collateral estoppel and Double a prohibit 
prosecution for murder on a felony murder theory based 
on assault with intent to rob and robbery where indict- 
ments for those offenses were dismissed after the death 
of the victim. State v. Thomas. Law Div. . 426 

N.J.S.A. 24:18-38.1 et seq. providing for forfeiture of 
motor vehicle used in connection with narcotics offense is 
constitutional. State v. Garcia. Law Div. 446 

The State Parole Board must provide prisoners with 
statements of the reason for the denial of their applications 
for parole. Monks v. N.J. State Parole Board. Sup. Ct. . 461 

The State does not have to prove that the gun used was 
loaded for a conviction of assault with a deadly weapon. 
State v. Drayton. App. Div. ; ; 467 

Actual present ability to nies an paneere with a deadly 
weapon is not necessary for a conviction under N.J.S.A. 
2A:90-3—apparent present ability will suffice. State v. 
Drayton. App. Div. . 467 

Motions concerning the. admissibility of adiiniasivin and 
of statements by witnesses may not be heard before trial. 
State v. Graham. App. Div. 468 

The State may not seek to have a defendant sentenced as 
a prior narcotics offender unless it gives the notice required 
by N.J.S.A. 2A:85-13. State v. Mack. App. Div. 485 

A narcotics offender cannot be sentenced to a minimum 
of more than 2 years in a shat for his first offense. 
State v. Mack. App. Div. : 485 

If a defendant was in fact legally insane ” the time of 
the offense, his insanity is a defense even though his prior 
use of drugs may have triggered or precipitated an under- 
lying psychosis. State v. Maik. App. Div. 486 

If timely motion to suppress evidence obtained by search 
and seizure is not made pursuant to R. 3:5-7, defendant is 
deemed to have waived any objection thereto. State v. 
Cox. App. Div. . 490 

Failure to afford a inoue entee will not inval- 
idate an indictment or a conviction. State v. Cox. App. 
Div. 490 

Where on the trial of an eden for robbery the 
State’s proofs fail to establish the element of larceny, the 
jury is limited to the issue of an attempt to commit rob- 
bery. State v. McCoy. App. Div. f ; 490 

An appellate court cannot mold or soil: a jury verdict 
of guilty of robbery and enter a judgment of guilt of an 
attempt to commit robbery since such action would be 
usurping the jury’s function. State v. McCoy. App. Div. 490 

A juvenile found to be in possession of marijuana or 
associating with those smoking marijuana may be convict- 
ed under N.J.S.A. 2A:4-14 and 2A:170-1 and adjudicated a 
delinquent, regardless of the fact that a portion of the latter 
statute which requires that persons furnish a “good ac- 
count” of themselves has been held invalid. State v. A. C. 
App. Div. 571 

Forgery of Siete license and caiman registration 
are dealt with exclusively under the provisions of Title 39. 
State v. Johnson. App. Div. 590 

A detective’s observations of cmmnetben: were the fruit of 
an unlawful search where he entered an apartment without 
a warrant or consent and without probable cause to arrest 
the occupant. State v. Rice. App. Div. 630 

The disorderly persons statute and the penalties author- 
ized thereby do not apply to summary convictions for con- 
tempt of court. In the Matter of Jersey City Education 
Association et als. App. Div. 631 


Except in exceptional circumstances, disclosure of the 
affidavit and other supportive material upon which a 
search warrant issued may be allowed to an aggrieved 
party at a pre-indictment stage. In the Matter of the 
Search and Seizure of Property at Premises of C Company 
in Roselle, N.J., etc. App. Div. 654 

Court may consider on behalf of defendant results of 
post-conviction polygraph report as to facts not considered 
by trial jury or material to their deliberations in arriving 
at determination concerning sentence. State v. Watson. 
Hudson Co. Ct. 659 

Possession of narcotics novetaenstin with knowledge of 
the purpose for which the objects are used supports an 
inference of intent to use same sufficient to sustain a charge 
of possession with intent to use. State v. A. H. App. Div. 706 

Rejection of evidence that accused had no needle marks 
is not erroneous on charge of violation of N.J.S.A. 2A:170- 
77.5. State v. A. H. App. Div. 706 

On a conviction of possessing and esltne marijuana, the 
Court, under the rationale of State v. Ward, should exercise 
its discretion in favor of the seller user of that drug where 
there are favorable rehabilitative prospects and no aspect 
of commercialism is siete State v. Brennan. App. 
Div. 786 


Where both the delontans wn an sshoureeane have inde- 
pendent recollection of the day’s events an arrest eleven 
months after the alleged offense is valid and does not 
violate defendant’s right to a eesianied trial. State v. Bren- 
nan, App. Div. — 786 

Ordinarily an sreihelanentt may os veruned at any time 
within the statute of limitations, and a speedy trial is not 
denied unless the State fails to try defendant on a date 
fixed by the Court upon defendant’s application to have 
such date specified. State v. Brennan. App. Div. . 786 


Defendant’s right to remain silent in police custody was 
not infringed when during trial on murder charge after 
defendant had testified the shooting was accidental he was 
asked by prosecutor whether he had ever told police that 
the shooting was accidental, to which he replied in the 
negative, and prosecutor commented on this during sum- 
mation. State v. Burt. Sup. Ct. aaa, 806 

Procedure to be followed by tan wishing to have 
criminal complaints dismissed by their clients prescribed, 
to wit, prior appearance before and full disclosure to pros- 
ecutor and a judge. In the Matter of Friedland, Querques 
and Robbins, Attorneys at Law. Sup. Ct. 806 

Statements made by a co-conspirator while participating 
in a plan to commit a crime and in furtherance of that 
plan are admissible as exceptions to the hearsay rule and 
confrontation requirement where there is other ample 
evidence of the conspiracy. Seaman v. Cryan. U.S.D.C. 823 

Comment on defendant’s failure to testify was not error 
warranting writ of habeas corpus in present circumstances. 
U.S. v. Pinto. U.S.D.C 871 


The decision in Pate v. Robinson, 383 U.S. 375, holding 
that the failure to hold a hearing on a defendant’s com- 
petency to stand trial where the evidence raises a “bona 
fide doubt” as to such competency is a denial of due 
process of law, is to be iyiidsisciines applied. State v. Hale. 
Law Div. ; 886 


Held, on facts, the trial record failed to raise a “bona 
fide doubt” as to the defendant’s ensue to stand 
trial. State v. Hale. Law Div. : 886 


Absent specific allegations that the facts set forth in the 
affidavit underlying the search warrant were untrue or 
that the affiant’s allegations therein were perjurious, a 
defendant is not entitled to examine the affiant to contra- 
dict the truth of a nivale sufficient affidavit. State v. 
Rulli. App. Div. . 904 


Held, on facts, the affidavit established laa cause 
and justified the issuance of the search warrant. State 
v. Rulli. App. Div. ; 904 


Essex Prosecutor sani Plan to Curb Criminal Cal- 
endars and Overcrowded Jails ........... Sec ana erase wren 


Proof that a defendant had knowledge of the suspension 
of his vehicle registration is needed for convictions under 
R.S. 39:3-37 (misstatement of facts in an application for 
registration of a motor vehicle) and R.S. 39:3-43 (applica- 
tion for a registration certificate neiieie suspension). State 
v. Hammond. Camden Cty Ct. a Sie = aes . 963 


A conviction for drunken driving is not erroneous merely 
because one lawyer represented two defendants where the 
two pressed the same factual claim and there was no 
indication of any conflict between their interests. State v. 
Smith. App. Div. ‘ 1018 


Under Evidence Rule 36 State has privilege of with- 
holding informant’s identity where the informant did not 
participate in the crime involved and defendant is not 
prejudiced by the non-disclosure. State v. Infante. App. 
Div. 1058 


When the state adduces all available testimony, including 
some which would be exculpatory if believed but which is 
of debatable credibility, it is free to seek a conviction based 
on the incriminatory evidence introduced. State v. Nelson. 
App. Div. we 1079 


A motion to suppress evidence should not be determined 
during the course of a trial; if the motion is timely, the 
defendant should move to postpone the trial until the 
motion is disposed of. State v. Perry. Sup. Ct. . 1109 


Inclusion of two different photographs of suspect in 
group of seven shown to witness during police investiga- 
tion was not hasan suggestive. State v. Thompson. 
Sup. Ct. : 1110 


The trial court’s decision not to hold a hearing concern- 
ing the defendant’s fitness to stand trial was not a denial 
of due process where the record did not raise any bona fide 
doubt as to his competency. State v. Pugh. App. Div... 1115 


Amnesia concerning the details of the crime does not 
bar prosecution since it does not render a defendant unable 
to comprehend his position or to consult intelligently with 
counsel in preparing his defense. State v. Pugh. App. 
Div. : 1115 


Alibi is not a “separate” defense which requires a specific 
charge without a request thereon. State v. Harris. App. 
Div. 1186 


While the trial court abused its discretion in refusing to 
permit an alibi witness to testify because the Public De- 
fender had not complied strictly with Rule 3:11-1 even 
though he had notified the Prosecutor by letter of the 
possibility of an alibi defense, that error was not reversible 
since the testimony would not have exculpated the defend- 
ant if believed. State v. Harris. App. Div. ........... 1186 


6 


1971 Annual Index Page Nine 

The out-of-court identification of the defendant by the 
victim in the Municipal Court was not improper even 
though defendant did not have a lawyer, since it did not 
result from improperly suggestive procedures, was spon- 
taneous and was free from external pressures. State v. 
Harris. App. Div. 1186 

To sustain a conviction based upon a confession, the 
State must show that the confession is trustworthy by proof 
of facts and circumstances independent of the confession 
and that the loss or injury confessed did in fact occur. 
State in the Interest of W.J. App. Div. 1198 

Arrests not followed by conviction may be considered by 
a sentencing judge, since a clear picture of defendant is 
important in fixing a proper sentence, but the mere fact 
of an arrest should not per se influence the imposition 
of sentence. State v. Green. App. Div. 1198 

Actual intent to carry out the threat and the reaction of 
the intended victim are not elements of the offense of 
threatening to kill. State v. Green. App. Div. ... . 1198 

Where a juror gave a confusing answer as to her vote 
during the poll of the jury but was later interrogated by 
the judge in the presence of both attorneys and clearly 
indicated that she concurred in the verdict, defendants 
were not prejudiced. State v. Green. App. Div. 1198 

Testimony that knives were necessary for defendants’ 
work would be irrelevant in determining whether a knife 
is dangerous in accordance with the statute. State v. 
Green. App. Div. 1198 

Trial judge should have read entire pen to the jury 
or should have elaborated more fully on the meaning of 
“dangerous knife”, but since the knife was in evidence 
and the pertinent sections of the statute were read, his 
failure to do so did not constitute plain error. State v. 
Green. App. Div. 1198 

A plea of guilt must he. set aside where the evidence 
affirmatively establishes that defendant did not have a 
correct understanding of the relevant law. State v. Rhein. 
App. Div. 1199 

If a bargained guilty el is set aside, any other counts 
which were dismissed in consideration of the plea should 
be reinstated. State v. Rhein. App. Div. 1199 

A death sentence imposed by a jury from which those 
who expressed reservations and scruples about capital 
punishment had been excluded is unconstitutional. State 
v. Holland. Sup. Ct. 1213 

The Supreme Court has as power to reduce a sentence 
of death to life imprisonment rather than order a new 
trial where the unconstitutionality of the trial related only 
to punishment and the prosecution consents. State v. 
Holland. Sup. Ct. 2) ee 1213 





Crossclaims 

A new trial of the plaintiff's case against a defendant 
against whom it has obtained a judgment should not be 
ordered where the plaintiff is satisfied with its judgment 
and there is no showing that the various defendants would 
be prejudiced if the new trial were limited to their cross- 
claims. Mickens v. Marascio, et al. Sup. Ct. 790 

When crossclaims are erroneously dismissed the defend- 
ants are bound in the new trial by the jury verdict in the 
original trial that the primary defendant is a tortfeasor 
and setting the amount of damages. Mickens v. Marascio. 
Sup. Ct. : 790 


Custody 
While Chancery Division has authority under its parens 
patriae jurisdiction to regulate the custody of an infant 
found within the State, and such jurisdiction does not 
depend upon the domicile of the parents, it should not be 
invoked as a means to obstruct the judicial processes of a 
sister state when that state has previously acquired juris- 
diction to pass on the issue of the infant's custody. Van- 
nucchi v. Vannucchi. App. Div. 101 
Parens patriae jurisdiction should be invoked when a 
child is temporarily in the state only if necessary to pro- 
tect the child from an unfit custodian or to serve some 
limited purpose. Vannucchi v. Vannucchi. App. Div. 101 
Whether the mother is unfit to have custody of her 
child should be based on evidence of her character, con- 
duct and fitness following her parriage and not on any 
illicit affairs she may have had prior thereto. Vannucchi 
v. Vannucchi. App. Div. 101 
An admitted father who shows an active interest in the 
child’s welfare should not be classified as a “putative” 
father in construing N.J.S.A. 9:16-1. R. v. F. Juv. & Dom. 
Rel. Ct. 219 
The holding in Boddie v. Cosmecianh, 401 U.S. 371, is 
not controlling on the broad issue of whether on appeal 
in a custody proceeding appellant is entitled to a free 
transcript on a mere showing of indigence without prelim- 
inary screening or more. Stewart v. Stewart. Sup. Ct. 1014 
Where parties to a custody appeal by agreement transfer 
custody to the appellant, the proceedings and appeal will 





be dismissed as moot. Stewart v. Stewart. Sup. Ct. 1014 
Damages 
Damages—The “Whole” Truth by Hon. Leonard Leigh 
Finz 309 
Damages—The “Whole” Truth—A Rebuttal by James D. 
Ghiardi 309 


Where there is adequate support for jury’s finding on 
liability and it appears only that the damages awarded 
were excessive, remittitur may be used. Taweel v. Starn’s. 
Sup. Ct. 446 

Where award of diiadane is so grossly excessive as to 
demonstrate prejudice, partiality or passion, remittitur 
should not be ordered and a new trial on all issues is the 
proper procedure. Taweel v. Starn’s Shoprite Supermarket. 
Sup. Ct. 446 

The riot statute covers losses resulting from theft and 
looting but does not cover losses from business interrup- 
tion, loss of profits or good will, or other intangible losses. 
A&B Auto Stores, etc., et al v. Newark Sup. Ct. 702 

An amendment to the amount of damages claimed as the 
result of a riot may be made more than three months after 
the loss occurred where the suit was timely filed and the 
defendant is not prejudiced on the merits. Mulliken, Inc., 
et als v. Englewood. Sup. Ct. 702 

Where public school property is partially taken for an 
unrelated public use, just compensation should be paid 
for damage to the remainder which will put it in as good 
a position as if there were not a partial taking. State v. 
Bd. of Ed. of Elizabeth, etc. Law Div. og 1002 
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Held, on facts, cost of busing students to the school is not 
compensable in condemnation, State v. Bd. of Ed. of Eliza- 
beth, etc. Law Div. 1002 


Dangerous Knife 
Testimony that knives were necessary for defendants’ 


work would be irrelevant in determining whether a knife 
is dangerous in accordance with the statute. State v. 
Green. App. Div. 1198 

Trial judge should have read entire statute to the jury or 
should have elaborated more fully on the meaning of 
“dangerous knife”, but since the knife was in evidence 
and the pertinent sections of the statute were read, his 
failure to do so did not constitute plain error. State v. 
Green. App. Div. 1198 


Debt Limitation 
Chapter 12 of P.L. 1971, providing for annual appropri- 
ations by the State to finance half of the cost of bond issues 
for county college projects, violates the debt limitation 
provision of the State Constitution. Holster v. Passaic 
County College. Law Div. ... .... 2.06.0 cece enews sees 338 

Debtors’ Rights 
California’s Repossession Law Voided. Court Rules Law 
Violates Debtors’ Search And Seizure And Due Process 
Rights. 679 


Declaratory Judgments 

Whether or not to grant declaratory relief rests in the 
sound discretion of the court. Passaic Valley Sewerage 
Commissioners v. Paterson and Newark. App. Div. .... 83 

Declaratory relief denied where the public need for 
resolution of the issue raised has for practical purposes 
become academic. Passaic Valley Sewerage Commissioners 
v. Paterson and Newark. App. Div. 83 

Where a matter is of such public interest and importance 
as to require a decision on the merits, the court can ap- 
point an amicus curiae adversary in order to create an 
adversary proceeding and a justiciable issue. Passaic Val- 


Div. 3 
Federal cmt will not interfere with state prosecution on 
state statute on grounds of alleged unconstitutionality ab- 
sent showing of special equitable considerations outweigh- 
ing strong policy for normal course of testing constitution- 
ality in the prosecution itself. Karp v. Collins. U.S.D.C. 1019 


Dedication 
The voluntary designation of a playground area on the 
map submitted for subdivision approval, combined with 
acts from which an intent to dedicate may be inferred, 
constitutes an offer to dedicate which may be accepted 
or rejected by the public authorities at any time in the 
future. Brookdale Park Homes, Inc. v. Twp. of Bridge- 
water, etc. Chan. Div. 786 
Held, on facts, the designation of a playground area by 
an applicant for subdivision approval constituted an irre- 
vocable dedication (or offer to dedicate) the area to public 
use. Brookdale Park Homes, Inc. v. Twp. of Bridgewater, 
ae SSNS rane nyen ete Renirdears hs era wera errr. 786 
Rights of owners, of snmnialatiee and of the public in 
streets after dedication and before acceptance reviewed. 
State v. Birch. App. Div. 866 
An acceptance of an offer of dedication may be affected 
by any official conduct evidencing an intent to treat the 
land in question as dedicated to a public use, such as a 
grant by the municipaltiy to a public utility to lay cable 
in the bed of dedicated street. Spiegle v. Borough of Beach 
Haven. App. Div. 962 


Deeds 

A transfer of real property by a partnership to a cor- 
poration for the purpose of having the corporation execute 
a mortgage on the property and then reconvey it to the 
partnership is not subject to a Realty Transfer Fee, but 
the conveyance back by the corporation to the partnership 
after execution of the mortgage is subject to such fee 
computed as provided in N.J.S. 46:15-5. AMB Associates 
et al v. Ehrlich et al. Div. of Tax Appeals .......... 768 
Deficiency 

Where buyer was not given reasonable notification of 
the impending sale of repossessed collateral under N.J.S.A. 
12A:9-504(3), the secured party is not automatically de- 
‘prived of his deficiency but he must prove that the sale 
resulted in the fair and reasonable value of the security 
‘being credited to the debtor’s account. Conti v. Jarossy. 
CTI © a a 6. aan emer een eee ae wee aera ae 428 
Demolition 

N.J.S.A. 40:48-2.8 does not bar the right of an aggrieved 
person, including an assignee of a tax lien, to recover dam- 
ages from local officials or a municipality for wrongful 
destruction of his property where there has been a failure 
to comply, at least substantially, with the statutory pro- 
visions governing the demolition of substandard buildings. 
Hepner v. Twp. Committee of Twp. of Lawrence. App. 
Div. ; 658 

Held, on Sects, the nities of the proposed demolition of 
the allegedly substandard dwelling did not comply with 
the statutory requirements. Hepner v. er Committee of 
Twp. of Lawrence. App. Div. ; 658 

An assignee of a tax lien who is exercising effective 
possession and control of the premises has standing to 
challenge the validity of a demolition order. Hepner v. 
Twp. Committee of Twp. of Lawrence. App. Div. . 658 


Demonstration 

It was proper to allow detective to perform demonstra- 
tion with water-soluble paper to show there exists a paper 
that will dissolve in water and to corroborate his testimony 
as to what had happened to the papers defendant placed in 
water when apprehended without showing the paper used 
in the demonstration was identical to that allegedly used 
by defendant. State v. Gear. App. Div. 659 


Detectives 

Neither the freeholders nor the prosecutor have the pow- 
er to transfer members of the county police force to full- 
time investigative positions in the prosecutor’s office with- 
out first obtaining approval from the Civil Service Com- 
mission. —: of onan Vv. mere. of Civil Service. App. 
Div. 
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Disability Assistance 

A state welfare agency, which had advanced monthly 
disability assistance to a person under N.J.S.A. 44:7-38 to 
-42, may recoup, out of a subsequent, retroactive, lump 
sum federal social security disability insurance benefits 
payment to him, an amount representing the duplication of 
benefits thereby received. Essex Cty. Welfare Bd. v. Phil- 
pott. Sup. Ct. 768 


Disciplinary Proceedings 

Attorney who accepted retainers from clients and then 
grossly neglected to pursue their matters and misrepresent- 
ed their progress and who failed to correct the situation 
after being given an opportunity to do so suspended as a 
member of the bar for a period of at least two years. In 
ge into aot fae | OS: i err irate 19 


Attorney who withdrew funds from his trust account for 
his personal use beyond amounts to which he had been 
entitled as fees, and who admitted his guilt and made 
restitution, was suspended from the practice of law for 
one year from the date punishment had been deferred. 
In the Matter of R.E.B. Sup. Ct. .................. its, 


Conduct of attorney in circulating letter during pend- 
ency of criminal trial intended to exert political pressure 
on the Prosecutor and to secure favorable pretrial publicity 
for his clients is highly improper, unethical and deserving 
of discipline. In re F. Lee Bailey. Sup. Ct. 171 


Plea of nolo contendere is equivalent to plea of guilty 
for disciplinary purposes. In re Vincent A. Pernetti. Sup. 
Boe semen) sane oem ie re eh area are iae sacle 332 


Attorney who pleaded nolo contendere to and was sen- 
tenced on charge of having wilfully and knowingly sub- 
mitted false statement to F.H.A. in connection with mort- 
gage loan suspended for three years. In re Vincent A. 
Pernetti. Sup. Ct. : 332 


Attorney suspended for six months for failure to file in- 
come tax returns for 1964 and 1965. In the Matter of John 
R. Knox. Sup. Ct. 402 

Attorney suspended for six months for attempting to 
evade a large part of income taxes due for 1961 through 
1963. In the matter of Max Kleinfeld. Sup. Ct. 427 


An attempt by an attorney to obtain money on the repre- 
sentation that he can improperly influence the administra- 
tion of justice is misconduct requiring disciplinary pun- 
ishment. In the matter of Philip Dean Cohen. Sup. Ct. . 466 


Offer by one attorney to another attorney to obtain for a 
fee an improper reduction in the fines which would be 
imposed on the latter’s clients is unethical conduct requir- 
ing disciplinary action. In the matter of Philip Dean Cohen. 
Sup. Ct. 466 


Plea of guilty to several charges of obtaining moneys 
from clients under false pretenses and embezzlement re- 
quires disbarment. In the Matter of Leonard G. Brown. 
Sup. Ct. 467 


Attorney who corruptly accepts moneys with respect to 
his performance in public office must be disbarred. In re: 
Philip E. Gordon. Sup. Ct. 571 


In view of redeeming factors, censure deemed sufficient 
discipline for accepting a retainer and then grossly ne- 
glecting to pursue the matter while misrepresenting its 
progress and status to the clients. In the matter of Harold 
P. Jahnke. Sup. Ct. se . 685 


Attorneys who arranged to have complainant withdraw 
criminal complaints in exchange for payment of money 
suspended from practice of law for six months. In the 
Matter of Friedland, eee and Robbins, Attorneys at 
Law. Sup. Ct. 806 


An attorney who is considered by ethics committee in- 
vestigating complaint against him to be unable to dis- 
charge his professional duties because of his mental con- 
dition may be ordered by the court on application of the 
committee to submit to an examination by an impartial 
medical expert specializing in psychiatry and suspended 
for failure to submit to the examination. In Re M, An 
Attorney-at-Law, Frederick C. Vonhof. Sup. Ct. 1018 


Conduct of an attorney who gave advice to two persons 
about to testify before the State Grand Jury, at a time 
when he represented clients whose interests conflicted with 
those of the prospective witnesses and when the latter 
were, to his knowledge, already represented by another 
attorney who had given them advice sharply at variance 
with that offered by him, was unethical and merits cen- 
sure. In Re: John P. Russell. Sup. Ct. .. 1018 


Penitence may properly be considered in mitigation of 
offense in determining appropriate punishment in disciplin- 
ary proceedings. In re John P. Russell. Sup. Ct. 1018 


Attorney suspended for two years for diversion of trust 
funds, encouragement of violation of law by placing bets 
with bookmakers, failure to maintain records as required 
by R. 1:21-6 and making of false financial statements, 
though no loss has been suffered by any client, and in 
view of other mitigating circumstances. In re George J. 
Shamy and Jack Pincus. Sup. Ct. 1059 


Since restitution has been made, attorney suspended for 
one year for improper use of trust funds and failing to keep 
proper records but future discipline for such defalcations 
may be more severe. In Re: Robert D. Hutchinson. Sup. 
Ct. Pe a ee Irena . 1095 


Since venenatis fully intended as veatiee the estate 
money he commingled with his own funds and used for his 
personal purposes and was at all times able to do so, and 
has returned same with interest, and has an unblemished 
record for 39 years and enjoys an excellent reputation, 
suspension fer 6 months is deemed proper measure of dis- 
cipline. In Re Abram D. Londa. Sup. Ct. 1114 


Disclaimer 

A remainderman may wait until termination of a prior 
estate before accepting or rejecting benefits conferred upon 
him by a will, but must then act ee In re Estate 
of Page. Chan. Div. 250 

Held, on facts, testator’s probable intent was to provide 
the same disposition of the trust property in the event of 
a disclaimer by his daughters as he had provided for ex- 
pressly in the event of their death. In re Estate of Page. 
RE RMRANA PMI sek tds siete cone Ged iy Sott Sars Ngee eS LEE IO 250 
Discovery 

The defendant in a medical malpractice action may be 
ordered to produce an article he had written concerning 
the condition which the plaintiff allegedly suffered, since 


it might bear on his credibility and could lead to the 
inspection of treatises he viewed as authoritative. Huie v. 
Newcomb Hospital, et al. App. Div. 2 

The Superior Court may use its inherent power to pun- 
ish for criminal contempt a deponent who deliberately 
attempts to impede the course of justice by means of his 
approbrious conduct at a deposition hearing. In the Matter 


of Finkelstein; Chan. Div. «2... 6.260050 ccscenge sess 50 

Where opposing party has not been surprised or preju- 
diced by the failure of a party to list a person as a potential 
witness in answers to interrogatories, the trial court should 
allow that person to testify, especially where that person 
is the party’s soul witness. Picco v. Fords Diner. App. 
Div. 330 

A trial judge may properly refuse to conduct an in cam- 
era hearing out of the presence of applicant’s counsel and 
the applicants to determine whether justice would be 
served by a preindictment disclosure of the affidavit and 
other evidence supporting the issuance of a search war- 
rant. In the Matter of the Search and Seizure of Property 
at Premises of C Company in Roselle, N.J., etc. App. 
Div. Rae: 654 

Except in onsaiivenia circumstances, disclosure of the 
affidavit and other supportive material upon which a 
search warrant issued may be allowed to an aggrieved 
party at a pre-indictment stage. In the Matter of the 
Search and Seizure of Property at Premises of C Com- 
pany in Roselle, N.J., etc. App. Div. 654 

A party with a legitimate interest and status may inspect 
and copy reports concerning an explosion made by and to 
the Public Utility Commission. Irval v. Public Utility 
Commission. App. Div. . .. 768 

Tenants in a proposed entiation do not have the 
right of discovery prior to their decision as to whether 
to exercise a right to purchase their particular apartment. 
Maplewood Village Tenants Ass’n v. Maplewood Village, 
et al. Chan. Div. 999 

A possible purchaser — not as such have standing to 
secure pre-purchase discovery as to the subject of the pos- 
sible purchase. Maplewood Village Tenants Ass’n v. Maple- 
wood Village, et al. Chan. Div. 999 

Under Evidence Rule 36 State has on of withhold- 
ing informant’s identity where the informant did not 
participate in the crime involved and defendant is not 
_—are—e, by the non-disclosure. State v. Infante. App. 
Div. 1058 


Discrimination 
The common law obligations of the innkeeper and far- 
rier to serve the public without discrimination apply to the 
proprietor of a gasoline station. Streeter, et al v. Brogan. 
Chan. Div. : 235 
The display of the peace epubel by ouiuinaiin does not 
make them disorderly so as to permit a gasoline station 
proprietor to refuse them service under the common law 
principles applicable to innkeepers, though he mistakenly 
believed the symbol was anti-Christ and atheistic. Streeter, 
et al. v. Brogan. Chan. Div. Die ee eee Rae BIN Mi Te: 235 
Neither the Federal nor the State Civil Rights Acts bar 
discrimination based on cena beliefs. Streeter, et al v. 
Brogan. Chan. Div. setae Oe 
The peace symbol as an expression - ccmalitiann to the 
war in southeast Asia is a symbol of a political belief or 
moral or ethical creed and not of a religious creed within 
the protection of the Civil Rights Acts. Streeter, et al v. 
BPOGSN  NGMGN. IVs: osc is cerned e kaa woe eee 235 


Disorderly Persons 

The disorderly persons statute and the penalties author- 
ized thereby do not apply to summary convictions for con- 
tempt of court. In the Matter of Jersey City Education 
Association et als, App. TRV... «oo. cee esac eeu ee es 631 
Division of Tax Appeals 

Division of Tax Appeals has jurisdiction to deal with 
constitutional question of whether sales tax constitutes in- 
terference with and undue burden on interstate com- 
merce. Fisher-Stevens v. Merit Mailers v. Director. Divi- 
sion (Of Tax Appeals) ..c..506. 3:85 6s ous ow aie eo Meaeuns eegea aes 963 
Divorce 

Notice re: adherence to standards of ethics when request- 
ed for advice as to out-of-state divorces. 65 


Divorce Reform And Beyond: A Modern Family Law 
For New Jersey, by Alan M. Grosman ............... 69 


Where the party who moved to modify alimony and visit- 
ation rights made a prima facie showing of a sufficient 
change of circumstances, and there were contested issues 
of fact, it was error to dispose of the motion on affidavits, 
interrogatories and depositions, and a plenary hearing 
should have been held. Hallberg v. Hallberg. App. Div. 130 


It is error to refuse to decide a motion for modification 
of alimony and visitation rights on the merits because the 
father is in arrears of alimony at the time of the motion, 
where there is a question of fact as to whether he was able 
to comply with the terms of the original judgment. Hall- 
berg v. Hallberg. App. Div. : 130 


The time after the filing of the divorce complaint may be 
counted as part of the two year period of desertion asserted 
in a counterclaim where proofs show that the plaintiff 
began the course of obstinate desertion prior to filing the 
complaint and that such desertion would have continued 
independently of pendency of the action. Semely v. Semely. 
App. Div. 215 


A complaint for divorce for desertion will be dismissed 
for lack of clean hands where the plaintiff during the 
period covered though able to support his wife failed to 
do so and threw her on welfare for the necessities of life. 
McCoy v. McCoy. Chan. Div. ... 289 


Where there are two interpretations of conduct of party 
accused of adultery, equally consistent with probability, 
the interpretation should be favorable to innocence. Cof- 
one v. Cofone. App. Div. ... 426 

In divorce action based on adultery, 3 a co-respondent’s 
testimony is direct proof of the commission of the offense 
and, while open to suspicion, is admissible as primary evi- 
dence after the co-respondent has been warned of Fifth 
Amendment rights. Cofone v. Cofone. App. Div. 426 

Without sufficient corroborative proof, testimony of the 
co-respondent admitting the alleged adultery is ordinarily 
insufficient to support a judgment of divorce. Cofone v. 


Cofone. App. Div. .. 426 
Pre-Divorce Tax Planning, by John A. Cronkhite .. 485 
The New Divorce And Nullity Law ............... 529 





Divorce, Cont’d 
Held, on facts, husband’s unilaterally undertaken obliga- 
tions regarding the use and occupation of the former matri- 
monial home by his wife and child, entered in his ex parte 
Nevada divorce proceedings on his own motion, constitute 
a waiver of his right to partition and estop him from as- 
serting the right. iieeaiibiia v. Goodpasture. Chan. 
Div. 555 
The right of seneiad co- dana te pastiiiens between 
them is subject to equitable limitations. carhancansiiee v. 
Goodpasture. Chan. Div. ..... 555 
In a divorce judgment, a father may y he ontineds ‘a as- 
sure continued support for his minor children after his 
death by maintenance of life insurance or otherwise, sub- 
ject to modification if circumstances eon Grotsky v. 
Grotsky. Sup. Ct. . S 
Counsel fees in a contested diverce case may be awarded 
in favor of an indigent wife represented by Legal Services 
against a husband who is able to pay all or part of his 
wife’s attorney’s fees. Ferrigno v. Ferrigno. Chan. Div. 654 
The Divorce Reform Law — A Brief Review, by Gary 
N. Skoloff xo DOM 
New Rule As To ‘Sein ie Matrimonial Aaiiiee, by 
Hon. Saul Tischler eh: 801 
Complaint For Divorce Under ‘on New Divorce Act, 
by Hon. Saul Tischler : . 810 
Complaint and counterclaim in a apne seen initiated 
prior to the new divorce act may be amended to add 
causes of action created by the new act, including the 
new 18 month mpneeres ground. Indiero v. Indiero. 
Chan. Div. 922 
Under N.J.S.A. 2A:34-2 as inant divorces may now 
be granted for the old causes of action as well as the 
newly added causes arising before or after Sept. 13, 1971. 
Indiero v. Indiero. Chan. Div. saseats orn ae 
Attorneys for a plaintiff-wife who ros @uring pendency 
of her divorce action are entitled to counsel fees from the 
husband for services performed on her behalf prior to her 
death; Sutphen v. Sutphen and Seibert v. Seibert overruled. 
Williams v. Williams. Sup. Ct. . . 922 
Marriage Dissolution Under The New Divorce Act — A 
Procedural Guide And Forms, by Hon. Saul Tischler . 1053 
Distribution Of lahat Upon Divorce, by Hon. Saul 
Tischler 


Dogs 

An ordinance requiring a dog owner to remove the drop- 
pings of his dog and dispose of them in a sanitary manner 
is a valid health regulation, but the portion of the ordin- 
ance requiring the owner to curb his dog-in the street 
between curb lines is invalid as running counter to public 
safety. Nutley v. Forney. Law Div. 


Domestic Relations 

Plaintiff's holding out of the defendant as her husband 
and the father of her children and the fact of their living 
together as husband and wife for fifteen years constituted 
implied consent to his access to the children for visitation 
under N.J.S.A. 9:16-1. M. v. M. Morris County Juv. be. 
Dom. Rel. Ct. 


Long-arm personal service on a non-resident cues 
is sufficient to give Chancery in personam jurisdiction in 
a separate maintenance action where the wife and child 
were abandoned in and still live in this state and the de- 
fendant does business in the state by writing a weekly 
column for a newspaper in this state. Wright v. Wright. 
Chan. Div. 


Domicile 

A student who had no key to his dormitory room, used 
his parents’ address on records of employment, and the 
like, kept no clothes at the university, and had his mail 
forwarded to Pennsylvania, failed to prove by a prepond- 
erance of the evidence that he was domiciled at the uni- 
versity, and so was not entitled to register to vote in the 
community where the a was located. Michaud v. 
Yeomans. Law Div. 


Where a child’s parents are ed and no guardian of his 
person has been appointed, the child acquires a domicile 
at the home of a grandparent or other person who stands 
in loco parentis and with whom he lives. Guardianship of 
Sean Moran. App. Div. 


Double Jeopardy 

Convictions and separate sentences for robbery and 
robbery while armed, do not constitute double jeopardy 
under federal standards. U.S. ex rel. ee v. Yeager. 
US: Dist: Ct. (ND .. os ; 99 

Where the victim dies after the dination of an earlier 
indictment for the underlying assault, Double Jeopardy 
principles do not bar prosecution for the homicide, since a 
new crime, factually and legally distinct, has occurred. 
State v. Thomas. Law Div. 426 

Both collateral estoppel and Double Jeopardy prohibit 
prosecution for murder on a felony murder theory based 
on assault with intent to rob and robbery where indict- 
ments for those offenses were dismissed after the death of 
the victim. State v. Thomas. Law Div. 


Dower 


A widow’s dower interest in the revenue of an apart- 
ment house owned by her deceased husband is subject to 
deductions for mortgage interest and for a management 
fee of 5% of rentals, but is not subject to deductions for 
mortgage amortization or for depreciation. Shilowitz v. 
Shilowitz, et al. App. Div. 

A widow is not entitled to exoneration from a mortgage 
on property in which she has a dower right unless the 
decedent was personally obligated on the mortgage or 
used the proceeds tc enhance his personal estate. Shilowitz 
v. Shilowitz, et al. App. Div. 592 

Counsel fees are not allowable to the widow in an action 
seeking only admeasurement of dower. Shilowitz v. Shilo- 
witz, et al. App. Div, 


Drunken Driving 

N.J.S.A. 39:4-50(a) permits conviction of a person as a 
second offender even though the second drunken driving 
violation occurred before sentence was imposed for the first 
offense. State v. Guiendon. App. Div. 


Due Process 

Three year delay between alleged offenses and arrest 
did not deprive defendant of his right to due process and 
to speedy trial since indictments were impounded to pro- 
tect undercover agent and defendant was not prejudiced. 
State v. Rodriguez. App. Div. 51 


Held, on facts, expulsions of high school students for 
alleged assaults on other students set aside for failure to 
produce the accusing witnesses for testimony and cross- 
examination. Tibbs v. Bd. of Ed. of Franklin. App. Div. 355 


Dying Dec'arations 

The conclusions and opinions of a dying declarant are 
admissible into evidence where they meet the require- 
ments of Evidence Rule 63(5) for dying declarations and 
can fairly be received without undue prejudice to defend- 
ant. State v. Hegel and Amico. App. Div. : 190 

Before conclusions or opinions of a dying declarant are 
admitted as dying declarations, the trial judge shall first 
hear out of the presence of the jury all relevant facts 
surrounding the declaration and determine whether it can 
be received without undue prejudice to defendant, and if 
he so determines and admits it, the ultimate weight to be 
accorded it is for the jury under proper instructions. State 
v. Hegel and Amico. App. Div. ; . 190 

Held, on facts, victims dying declandion: that she was 
being robbed was improperly admitted into evidence. 
State v. Hegel and Amico. App. Div. 190 

There is no warrant for abandoning the traditional re- 
quirement, embodied in Rule 63(5), that the deceased vic- 
tim’s dying declaration is admissible only if made while 
the victim was conscious of his impending death. State 
v. Graham. Sup. Ct. 

The admissibility of spontaneous statements, dying de- 
clarations and confessions should be determined at rather 
than before trial. State v. Graham. Sup. Ct. 


Easements 

The holder of an easement may maintain an action 
sounding in trespass for damage to water pipes owned by it 
lying within its easement. P & A Construction, Inc. et al v. 
Hackensack Water Co. Law Div. ... nee 882 

Evidence of occasional fishing, swimming and sunbath- 
ing by a few members of the public prior to 1960 and the 
establishment of a public beach by the Borough in 1960 
does not suffice to show that the Borough or the public had 
acquired a prescriptive easement for beach purposes. 
Spiegle v. Borough of Beach Haven. App. Div. 


Ecology 

A recognized conservation organization has standing to 
sue for itself and representatively on behalf of the class it 
purports to represent to prevent — damage. Cape 
May etc. v. Macchia. U.S.D.C. : : 660 

Suit may be maintained against the N.J. Environmental 
Commissioner under the National Environmental Policy 
Act for a declaratory judgment and protection of natural 
resources. Cape May v. Macchia. U.S.D.C. . 660 

Some Guidelines for Pursuing Noise Pollution Class Ac- 
tions, by Morton Feldman 


Education 

A person cannot be appointed to a board of education 
while serving as a teacher in the same school district. 
Visotcky et al v. Garfield et al. App. Div. ............ 138 

Petition for certification granted while appeal to State 
Bd. of Ed. is pending from decision of Commissioner of 
Ed. but Francis, J., dissenting holds: petition should be 
denied until administrative remedies are exhausted and 
there is an appealable final decision. Jenkins v. Twp. of 
Morris School District. Sup. Ct. a : 234 

In deciding a case under the “free exercise” clause of the 
First Amendment, the Court must balance a number of 
factors, and the burden is on the State to show that it has 
an over-riding interest which cannot be accomplished by 
an alternative which does not intrude upon the conscience 
of objectors; this balancing process involves questions of 
fact, preventing summary judgment. Valent v. N.J. State 
Board of Education, et al. Chan. Div. 

Held, on facts, expulsions of high school students for al- 
leged assaults on other students set aside for failure to 
produce the accusing witnesses for testimony and cross- 
examination. Tibbs v. Bd. of Ed. of Franklin. App. Div. 355 

The New Jersey statutes fixing school districts in con- 
formity with municipal boundaries are constitutional even 
though it results in racial imbalance in some districts and 
de-facto segregation; there is no duty to achieve racial bal- 
anee among the several districts. Spencer v. Kugler. 
U.S.D.C. 491 

N.J.S.A. 18:39-1, oneebiiied for transportation to public 
and parochial schools, does not violate the establishment 
clause of the church-state provision of the First Amend- 
ment; the statute aids the student rather than his school, 
and its purpose and primary effect are not to advance 
religion. West Morris seein Bd. of Ed., et al v. Sills, 
et al. Sup. Ct. 638 

N.J.S.A. 18:39-1 does a cn equal protection of the 
laws because it provides transportation only to private 
school students who reside in districts which must fur- 
nish transportation to the public schools; there is nothing 
invidious or unreasonable in the legislative classification. 
West Morris Regional Bd. of Ed., et al v. Sills, et al. 
Sup. Ct. 638 

The State Commissioner of Education has power to pro- 
hibit a municipality from withdrawing its students who 
were sent to high school in a neighboring town and to 
require a merger of two school systems, at least in the rel- 
atively unusual case where the two towns involved actually 
constitute one economic and social entity. Jenkins v. Town- 
ship of Morris School District, et al. Sup. Ct. 


Election 

One who elects to receive the benefits of reduced fees 
in lieu of patronage dividends may not later assert a claim 
for such dividends. Lambert v. Fisherman’s Dock Coop. 
Sup. Ct. 


Elections 

Where the winner in an election for municipal tax asses- 
sor was ineligible to run for the office, the losing but qual- 
ified candidate is entitled to assume office as assessor where 
there is no suggestion that anyone else in the municipality 
was eligible to stand for election to the office if the win- 
ner’s name had been removed prior to the election. 
Alongi v. Schatzman. Sup. Ct. 216 

In special election to fill unexpired term of State Senator 
who had been elected in 1967, where district was reap- 
portioned after 1967, voters who resided in the preappor- 
tionment district but not in the present district had no 
right to vote. Yates et al v. Kelly et al. App. Div. . 239 

The failure to include in published notices the date on 
which the public question election would be held, though a 
violation of N.J.S.A. 19:12-17 (II) (b), does not vitiate the 
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election where the record establishes that there was a full 
and free expression of the will of the voters. Richards v. 
Baron. Law Div. 310 

Statute allowing amendment of recall petition embraces 
consolidation of two petitions circulated by separate organ- 
izations seeking recall of same incumbent on similar 
grounds. In re petition of Smith. App. Div. . 466 

Fact that some signatures on recall petition are forged 
or fraudulent will not vitiate balance of signatures on peti- 
tion. In re petition of Smith. App. Div. 466 

Requirement that recall petition be signed by 25% of 
registered voters of city refers to those registered at date 
of most recent general election. In re petition of Smith. 
App. Div. 

Requirement that verification of signatures on petitions 
be done by signers of the petition is mandatory. In re 
petition of Smith: App Div... -2 2.4 as 6secedines sinaemae 466 

Held, on facts, ordinance increasing number of election 
districts from five to ten was authorized by disproportion- 
ate number of voters in prior districts. Reisdorf, et al v. 
Mayor of Mountainside. Law Div. .......... 

Failure to set forth a map of proposed election districts 
except by reference to map on file with the municipal 
clerk did not invalidate publication of ordinance. Reis- 
dorf, et al v. Mayor of Mountainside. Law Div. 534 

A student who had no key to his dormitory room, used 
his parents’ address on records of employment, and the 
like, kept no clothes at the university, and had his mail 
forwarded to Pennsylvania, failed to prove by a prepond- 
erance of the evidence that he was domiciled at the uni- 
versity, and so was not entitled to register to vote in the 
community where the university was located. Michaud v. 
Yeomans. Law Div. 592 

N.J.S.A. 19:13-7 construed to require the verification of a 
nominating petition by only one signer and not five. Smith 
v. Hayes. Carbone v. Kugler. Sup. Ct. 903 

The procedural nomination requirements for candidates 
in an election for vacant offices under a Faulkner Act 
Mayor-Council Plan C of government are governed by the 
provisions of Title 19, rather than by the provisions of the 
Act applicable to regular municipal elections. In Re: 
Special Election of the City of Jersey City. App. Div. . 903 

An election to fill a vacancy is not a “regular municipal 
election.” In Re: Special Election of the City of Jersey 
City. App. Div. 903 

A nominating petition may be anenied under N.J.S.A. 
19:13-13 by adding the necessary attestors to meet the 
certification requirements of N.J.S.A. 19:13-7. In Re: Feld- 
man et als. App. Div. 903 

The fact that a candidate a——, 12 excess signatures 
before filing his petition, in order to avoid embarassing 
the signers and after discussing the matter with the Sec- 
retary of State, is not evidence of his bad faith or a viola- 
tion of the election laws. In Re: Charles Ross. App. Div. 999 

Signers of a nominating petition may not withdraw their 
names after the time for filing a petition has expired. In 
Re: Charles Ross. App. Div. 999 

A member-elect of a municipal and panes committee 
of a political party is not required to file a statement of 
acceptance with the municipal committee, but is required 
only to file a certificate of election and statement of party 
affiliation with the county committee pursuant to N.J.S.A. 
19:23-54. Filippone et al v. O’Connor, et al. Law Div. 1079 

Election laws should net.zbe construed so as to nullify 
votes cast by primary electors. Filippone et al v. O’Connor 
et al. Law Div. 1079 

Where the evidence ‘im that more than the requisite 
number of qualified voters have signed a petition, the can- 
didate’s name need not be removed from the ballot even 
though his petition did not meet the statutory requirements 
for verification and was accompanied by inaccurate affi- 
davits. Lawson v. Davis. App. Div. 1098 

Each petition for nomination should contain an affidavit 
or affidavits clearly signifying which signatory witnessed 
what signatures and every signature should be verified 
by the affidavit of at least one witness. Lawson v. Davis. 
App. Div. ware 1098 


Elevators 

Where a freight elevator was admittedly used extensively 
for carrying passengers, it is error to charge the jury to 
determine whether the elevator was a “passenger” elevator 
so as to make the safety statute, N.J.S.A. 34:4-1, applicable. 
O’Brien v. Bethlehem Steel Corp. Sup. Ct. .. 701 

In light of the ample evidence to support a finding that 
defendant’s employees negligently left the elevator doors 
open, it was error for judge to charge jury that jury must 
find that the doors were open such a length of time that 
defendant should have notice of it. O’Brien v. Bethlehem 
Steel Corp. Sup. Ct. .. 315 56s "ofa tee ad ee 701 


Eminent Domain 

The 1967 amendments to the Blighted Area Act (N.J.S.A. 
40:55-21.1 et seq.) and the Eminent Domain Act (N.J.S.A. 
20:1-1 et seq.) which provide that the value of any prop- 
erty sought to be acquired shall be fixed and determined - 
to be no less than the vaiue as of the date of the declara- 
tion of blight are constitutional, and such a rule is not an 
unconstitutional invasion of the authority of the judicial 
branch of the government to assess just compensation. 
Jersey City snicedaneined Agency, et al v. Kugler ét al. 
Sup. Ct. . 570 


Employment 

A trip by two nuns to exchange bedspreads furnished by 
a University does not arise out of or occur in the course of 
their employment. Thering v. Reinkemeyer. Law Div. 1214 


Environmental Law 


Ocean Dumping, by Roger Soens 997 


Equitable Fraud 

The confidential doctor-patient relationship requires the 
doctor to disclose to his patient fully the facts of the 
medical case and silence in this regard may be sufficient 
to permit an inference of constructive misrepresentation. 
Lopez v. Swyer. App. Div. : ; 682 


Equity 
Federal equity relief is not appropriate where the plain- 
tiffs have adequate available relief in the state courts. 
Lewis v. Kugler. U.S.D.C. 295 
The District Court has the power to apply equitable 
principles to relieve against forfeiture. Urdang v. Muse. 
Bases Co. Dist Ct. 24.2.0... cei cs ; . 427 
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Error 

Test in State v. Corby (plain error) and under R. 2:10-2 
(harmful error) is not unconstitutional and not discernibly 
different from one used in Chapman v. California, i.e., 
before federal constitutional error can be held harmless, 
the court must be able to find that it was harmless beyond 
a reasonable doubt. State v. Macon. Sup. Ct. 

Chapman v. California does not require reviewing court 
deal with error of constitutional dimension if not raised 
below. State v. Macon. Sup. Ct. 174 

Reversal of conviction depends upon some degree of 
possibility that error relied on led to an unjust result, not 
merely on fact that it was a constitutional error. State v. 
Macon. Sup. Ct. 

New trial should be ordered if there is a reasonable 
doubt as to whether the constitutional error complained 
of contributed to the conviction. State v. Macon. Sup. 
Ct. 

Since the ditenin failed to alae to pretrial and in-court 
identifications because of trial strategy, it cannot object to 
them on appeal on grounds of violation of U.S. v. Wade, 
absent showing on trial record of miscarriage of justice or 
other sound reason to warrant application of plain error 
rule. State v. Edge and Robbins. Sup. Ct. 191 

Failure of trial judge to specifically charge presumption 
of innocence was not prejudicial error under the circum- 
stances including facts that defense counsel alluded to it, 
court four times charged State must prove guilt beyond 
resonable doubt, and no request so to charge nor objection 
to omission was made at trial. State v. Edge and Robbins. 
Sup. Ct. 

Failure to monday charge on alibi though requested 
by defendant was not prejudicial error under the circum- 
stances present. State v. Edge and Robbins. Sup. Ct. .. 191 


Escheat 

Held, on facts, Pennsylvania is entitled to a judgment 
requiring New Jersey to pay over monies held by the State 
Treasurer under the Custodial Escheat Act due to credit- 
ors having a last known address in Pennsylvania. Penn- 
sylvania v. Kervick. Chan. Div. ia ; 250 

Where corporate shares of stock unclaimed for fourteen 
years are subject to escheat, stock splits issued thereafter 
are also subject to escheat even though the fourteen year 
period has not elapsed as to them. State v. New Jersey 
National Bank and Trust Co. Chan. Div. 

Where corporate shares of stock unclaimed for fourteen 
years are subject to escheat cash dividends and stock divi- 
dends declared within the fourteen year period are not 
subject to escheat. State v. New Jersey National Bank and 
Trust Co. Chan. Div. 


Estates 
A remainderman may wait until termination of a prior 
estate before accepting or rejecting benefits conferred upon 


him by a will, but must then act promptly. In re Estate of 


Page. Chan. Div. 250 

In the absence of Ladteuitionn te the contrary, residuary 
estate is charged with payment of Federal Estate Taxes. 
Bartel v. Clarenbach. Chan. Div. .. . 314 

Assumption that testator intended the maximum tax ad- 
vantages for his estate and maximum benefit to the spouse 
is rebuttable, as is the case Here, for the plan of testator’s 
will may suggest that testator did not intend these ad- 
vantages. Bartel v. Clarenbach. Chan. Div. 314 

An informal accounting can be reopened in a case where 
the executor of the estate was the draftsman of the will, 
blood relative of the testator, substantial beneficiary under 
the will, and an attorney for the estate and where there 
are questions of the executcr’s mismanagement and, a 
misunderstanding by one of the legatees. Bartel v. Claren- 
bach. Chan. Div. ; 314 

Equitable principles of unjust enrichment and N.J.S.A. 
3A:24-2 require that the reasonable funeral expenses of a 
husband must be paid to the extent of moneys received by 
a surviving wife pursuant to N.J.S.A. 3A:6-5 from his estate. 
Donato v. Mason. App. Div. 7 


Estoppel 

When an insurer establishes a practice of giving notice 
of premiums due so as to lead the insured to believe such 
notice will be given regularly, insurer cannot declare for- 
feiture for nonpayment of premium if such nonpayment is 
attributable to insurer’s failure to provide the notice. Car- 
fagnini v. Service Life Insurance Co. App. Div. 


Held, on facts, husband’s unilaterally undertaken obliga- 
tions regarding the use and occupation of the former 
matrimonial home by his wife and child, entered in his ex 
parte Nevada divorce proceedings on his own motion, con- 
stitute a waiver of his right to partition and estop him 
from asserting that right. caenuaent v. wenn 
Chan. Div. : ine 


The right of matrimonial co-tenants to partition between 
them is subject to equitable limitations. ananaet v. 
Goodpasture. Chan. Div. : : . 555 


Held, on facts, actions of plaintiff while a director of a 
cooperative estop him from denying the applicability of 
the amended bylaws to his pannel Lambert v. Fisher- 
man’s Dock Coop. Sup. Ct. ; 767 


Although building permits were improperly issued, good 
faith reliance on the permits justifies invocation of estoppel 
as a bar to removal of the pment Bonsall v. Tp. of 
Mendham, et al. App. Div. is | iach <6, = Oe 


Factor held estopped from denying validity of oral 
termination of its written factoring agreement, by reason 
of the factor’s conduct thereafter. Congress Factors v. 
Baldin. U.S.D.C. eae 


Ethics 
A.B.A. Ethics Opinion re: effect of minimum fee sched- 
ules wor, | 
Notice Re: Having Selene neatesiats Siencd in Blank 65 
Notice Re: Out-of-State Divorces and attorneys advice 
or participation therein 65 
Confidences of Client — hit May Disclose to 
New Clients Information Received Not Arising Out of 
Professional Relationship with Former Client. DR. 
1-102(A) (4) ; 434 
Clients’ Dispute With Attending Doctor — No Duty on 
Attorney to Pay Doctor When Client Advises He Has Been 
Paid. DR 9-102(B) (4) Cannon 11 No Ethical Impediment to 


Interposition of Counter-Claim in Suit by Doctor Which 
Attorneys Believe Is Neither Frivolous Nor Unwarranted. 
DR 7-102(B) (1); (2); EC 7-4 Canons 15, 30, 31, 32 .... 434 

Relation of Lawyer to Collection Agency Client — Attor- 
ney May Not Ethically Permit Employees of Collection 
Agency Client To Represent That They Come From His 
Office. DR 7-102 (A) (5) (7) Canon 35, 


A.B.A. Committee Proposes Rules Of Conduct for 


Conduct of an attorney who gave advice to two persons 
about to testify before the State Grand Jury, at a time 
when he represented clients whose interests conflicted with 
those of the prospective witnesses and when the latter 
were, to his knowledge, already represented by another 
attorney who had given them advice sharply at variance 
with that offered by him, was unethical and merits cen- 
sure. In Re John P. Russell. Sup. Ct. 

Making a loan to a defendant in order to keep him avail- 
able as a witness in plaintiff's case against that defendant 
and others is unethical. In Re George J. Shamy. Sup. 


Ethics Opinions 

Advertising — Alumni Booklet 

Advertising — Christmas Cards 

Alumni Booklet 

Announcement to Lawyers, Use of Degrees — J.D., 
LL.M. (In Taxation) 

Assistant Municipal Seteens: Smead Developer 

Assistant Prosecutor Defending Indicted After Re- 
signing 

Association with Attorneys Suspended, Disbarred or 
Resigned : 

Attorney Representing edie intanceei’ Agency and 
Many Accused of Crime . 

Attorneys — Association with Attorneys Suspended, 
Disbarred or Resigned 

Borrower's Attorney; Opinion to Lender 

Borough Prosecutor Office Associate of Councilman .. 

Christmas Cards 

Conflict of Interest — Assistant Municipal Attorney 
Representing Developer 

Conflict of Interest — Assistant Prosecutor Defending 
Indicted After Resigning 

Conflict of Interest — Attorney Representing Law En- 
forcement Agency and Many Accused of Crime ... 

Confiict of Interest — Borrower's Attorney; Opinion 
to Lender 

Conflict of Interest — Borough Prosecutor Office As- 
sociate of Councilman 

Conflict of Interest — County Coan, Private Suit 
Against Commissioner of Registration 

Conflict of Interest — County Counsel Representing 
Private Clients Before Municipal! Bodies 

Conflict of Interest — Employee of Attorney for Mun- 
icipal Agency 

Conflict of Interest — Father and Former Partner or 
Assistant Prosecutor 

Conflict of Interest — Freeholder - Associate 

Conflict of Interest — Former Attorney for Engineer 
Representing Railroad Employer 

Conflict of Interest — Former Attorney Daeweition 
Wife Against Husband 

Conflict of Interest — Former Partners of Full- Time 
Prosecutor 

Conflict of Interest — Legal orci Organization 
Defending Action Instituted by Board Member .... 

Conflict of Interest — Municipal Attorney 

Conflict of Interest — Municipal Attorney Represent- 
ing School Board 

Conflict of Interest — Municipal Utilities, peer 
Attorney ; 

Conflict of Interest — Senaneben Broker Where 
Former Client Buyer May Be Impleaded 

Conflict of Interest — Representing Client and Wit- 
nesses Against Him 

Conflict of Interest — ‘Representing Conflicting Buyer 
and Seller 

Conflict of Interest — Representing Party Against 
Former Associate, Both Former Clients 

Conflict of Interest — Representing Zoning and Plan- 
ning Boards 

Conflict of Interest — State Division of Tax Appeals 
Judge and His Associates 

County Counsel — Private Suit Against Commissioner 
of Registration 

County Counsel Seawenieninn Pree Clients Before 
Municipal Bodies 

Division of Fees with Sinewenbiient Of Counsel .. 

Employee of Attorney for Municipal sess — Con- 
flict of Interest 

Father and Former Partner of hint ‘Peace. 

Firm Name—In Name of One Partner 

Former Attorney for Engineer eaabauaiais Railroad 
Employer 

Former Attorney Rearenetine Wife hae Husband 

Former Partners of Full-Time Prosecutor 33 

Freeholder - Associate 309 

Interstate Partnerships 

Legal Services Organization Defending Action In- 
stituted by Board Member — Conflict of Interest .. 

Letterhead — Political Use of 

Municipal Attorney — Conflict of Interest 

Municipal Attorney Representing School Board .... 

Municipal Utilities saan Attorney — Conflict of 
Interest 

Names—Firm name in name of one partner 1206 

Names — Use of Name of Retired or Deceased Partner 600 

Nonresident Of - Counsel — Division of Fees .. . 1002 

Partner becomes Associate in another firm — Con- 
tinuance of Partnership Name 

Partnership Name — Partner becomes penersnn in 
another firm 

Partnerships, Interstate 

Political Use of Letterhead 


600 
225 
1206 


461 


801 


454 
285 


801 


Professional Corporation Files to Withdrawing At- 
torney 

Publicity—Using Attorney’s Name In Novel 

Representing Broker Where Former Client Buyer May 
Be Impleaded 454 

Representing Client and Witnesses Against Him .... 44 

Representing Conflicting Buyer and Seller 553 

Representing Party Against Former Associate, Both 
Former Clients 

Representing Zoning and Planning Boards 

State Division of Tax Appeals Judge and His Associ- 
ates — Conflict of Interest 

Use of Degrees J.D., LL.M. (In Taxation) 

Use of Name of Retired or Deceased Partner 

Using Attorney’s Name In Novel 


298 
1206 


451 


Evidence 
The defendant in a medical malpractice action may be 
ordered to produce an article he had written concerning 
the condition which the plaintiff allegedly suffered, since 
it might bear on his credibility and could lead to the in- 
spection of treatises he viewed as authoritative. Huie v. 
Newcomb Hospital, et al. App. Div. ; ag 2 
The results of a polygraph test, whether favorable or 
unfavorable to an accused, are inadmissable. State v. 
Schultheis. App. Div. 86 
The testimony of a witness, who stated that he had some 
experience with guns, that defendant had a “real gun” 
gave rise to a rational inference that the gun could be 
fired and was legal proof of the fact for the purpose of 
N.J.S.A. 2A:151-1(a) and N.WJ.S.A. 2A:151-41. State v. 
Schultheis. App. Div. sane ee 
Defendant in a criminal in. is entitled to a 
hearing by the judge out of the presence of the jury as to 
the voluntariness of his alleged confession before it is ad- 
mitted in evidence and a denial of a request for such 
hearing is reversible error. State v. Kelly. App. Div. . 115 
The voluntariness of a confession must be tested by the 
jury in accordance with Evidence Rule 8(3) State v. 
Kelly. App. Div. 115 
The New Jersey Swimming Code stated by the State 
Department of Health is, among other things, a “safety 
code’”’ and, if the appropriate foundation is laid through 
expert testimony, the relevant portions should be admit- 
ted in evidence to corroborate the expert’s opinion. Rapo- 
notti v. Burnt-Mill Arms, Inc. App. Div. . 118 
Where defendant, following an automobile accident in 
which she was badly injured, made a statement as to how 
the accident occurred to her physician soon after her re- 
turn to reality and while she was in pain, the statement 
was properly admitted in evidence as part of the res 
gestae under evidence Rule 63(4). Cestero v. Ferrara. 
Sup. Ct. 185 
The trial judge must be shite to use his discretion as to 
the admissibility of post-event declarations under Rule 
63(4), and if the circumstances reveal that there was suf- 
ficient time to contrive or devise a self-serving falsehood, 
admissibility should be denied. Cestero v. Ferrara. Sup. 
Ct. ‘ ? vewes ae OD 


The hearsay rule is cnet: wetheiie to a patient’s 
statements appearing in hospital records, and where the 
records are otherwise admissible, the usual practice is 
excision of the objectionable hearsay and not exclusion of 
the entire record. Cestero v. Ferrara. Sup. Ct. . 185 

Under Rule 63(12) (b) a patient’s statement as to his con- 
dition, symptoms and feelings made to his physician for 
the purpose of diagnosis and treatment are admissible, but 
a patient’s statement as to how an automobile accident in 
which she was injured occurred is not necessary for pur- 
poses of medical treatment and therefore not admissible 
under Rule 63(12) (b). Cestero v. Ferrara. Sup. Ct. ... 185 


The conclusions and opinions of a dying declarant are 
admissible into evidence where they meet the require- 
ments of Evidence Rule 63(5) for dying declarations and 
can fairly be received without undue prejudice to defend- 
ant. State v. Hegel and Amico. App. Div. . 190 

Before conclusions or opinions of a dying declarant are 
admitted as dying declarations, the trial judge shall first 
hear out of the presence of the jury all relevant facts sur- 
rounding the declaration and determine whether it can be 
received without undue prejudice to defendant, and if he 
so determines and admits it, the ultimate weight to be ac- 
corded it is for the jury under proper instructions. State 
v. Hegel and Amico. App. Div. boas ‘ . 190 

Held, on facts, victims dying seatiiin that she was 
being robbed was improperly admitted into evidence. State 
v. Hegel and Amico. App. Div. : 190 

Statements characterizing the act of the accused as 
criminal such as declarations that the declarant had been 
“murdered”, “robbed” etc., are generally inadmissible as 
statements of opinion or as conclusions. State v. Hegel and 
Amico. App. Div. . 190 


Evidence Rule 23(2) tine “ render a former spouse in- 
competent to testify in a criminal] case against the other if 
they are divorced when the testimony is offered, even 
though the communication was made while they were 
married. State v. Brown. App. Div. . 191 


Evidence Rule 28 renders einai between 
spouses privileged only if made to the spouse in confidence. 
State v. Brown. App. Div . 191 


Where statement of their co- siliadeniieias would not have 
exculpated defendants it was not admissible on their be- 
half as a declaration = interest. State v. Tapia et al. 
App. Div. hig ao 

Under Rule 63(4) alk re Rules of Belen. sistem 
made by individual during fight was properly admitted 
since it was uttered spontaneously and contemporaneously 
with fight and concerned a condition observed by him 
while under stress and nervous excitement and the fact 
that the statement was in answer to a question didn’t de- 
prive it of spontaneity or make it any less part of the 
res gestae. State v. Tapia et al. App. Div. 214 

The Sixth Amendment’s confrontation clause does not 
invalidate Evidence Rule 63(9) which permits the introduc- 
tion in evidence of hearsay statements made by a co-con- 
spirator in furtherance of a conspiracy in which defendant 
was a participant. State v. Seaman. App. Div. 291 

Where prior testimony shows likelihood of illicit associa- 
tion between declarant and defendant, threshold require- 
ment for admissibility of tapes of conversations between 
declarant and another individual which contained declar- 
ant’s statements in furtherance of the conspiracy with 
which defendant was charged is satisfied and the tapes 
are admissible in evidence. State v. Seaman. App. Div. 291 





Evidence, Cont’d 

The use of sound recordings is not inherently prejudicial. 
State v. Seaman. App. Div. 29 

The introduction of tapes on a conspiracy charge canuas 
defendant is not unduly prejudicial to other charges where 
trial judge in his charge clearly explains to the jury they 
are not to consider the acaal on the other charges. State 
v. Seaman. App. Div. ; 

Whether a chain of possession has been sufficiently estab- 
lished is a matter committed to the trial judge’s discretion 
and it is not necessary for a party introducing real evi- 
dence to negate every possibility of substitution or change 
since the question is one of reasonable probability that 
the evidence has not been changed in important respects. 
State v. Farfalla. App. Div. sween OOO 

In the absence of the applicable foreign law, the law of 
New Jersey is applied. Royal Store Fixture Co. v. New 
Jersey Butter Co. App. Div. . 332 

The admission of a confession by a co- etendnet impli- 
cating the defendant is not prejudicial error under Bruton 
v. U.S. where the defendant had the opportunity to cross- 
examine the co-defendant, and the co-defendant himself 
took the stand and denied the validity of the confession. 
State v. Wade. App. Div. . 403 

In divorce action based on detains... a co-respondent’s 
testimony is direct proof of the commission of the offense 
and, which open to suspicion, is admissible as primary 
evidence after the co-respondent has been warned of 
Fifth Amendment rights. Cofone v. Cofone. App. Div. . 426 


The genuineness of handwriting used as a standard for 
signature identification may be shown by the testimony of 
an eye witness to its execution, or it may be shown by a 
witness who through business transactions with the person 
having made the signature had obtained personal know- 
ledge of the person’s handwriting. In Re Darcy. App. 
Div. 


Extrinsic evidence including direct statements of intent 
by the testator, in the form of prior wills, the testator’s 
memoranda, the scrivener’s testimony, or otherwise, is ad- 
missible to determine whether an ambiguity in the will 
exists, and if it exists, to shed light on the ambiguity, 
whether the ambiguity be latent or patent. Wilson et als v. 
Flowers et als. Sup. Ct. . PRR 486 


If timely motion to suppress evidence obtained by search 
and seizure is not made pursuant to R. 3:5-7, defendant is 
deemed to have waived any asceeall thereto. State v. 
Cox. App. Div. : 490 


High Court Restricts Right of Confrontation — Holds 
Confession of Co-Defendant Admissible When Maker Test- 
ifies. 538 


Oral testimony ae plaintiff in a Nevada divorce proceed- 
ing as to his intention with regard to his offer of support 
made in that proceeding is inadmissible under the parol 
evidence rule where the Nevada decree is unambiguous 
in that regard. Goodpasture v. Goodpasture. Chan. Div. 555 


The “best evidence” rule refers only to writings, not to 
marijuana, and even if it does, destruction of the marijuana 
would not preclude secondary evidence of possession there- 
of. State v. A.C. App. Div. i) » wee 


Tape recordings of telephone conversations received by 
police in answering the telephones of an alleged lottery 
operator are admissible since the action of the policeman 
in answering the phone and recording the conversations 
violated neither the Federal act prohibiting the intercep- 
tion of telephone calls nor New Jersey’s “wire tap statute.” 
State v. Vizzini. App. Div. -» 562 


A charge of recent fabrication of testimony by a witness 
can be effected through implication by the cross-examiner 
as well as by direct accusation of the witness and under 
Evidence Rule 20 evidence to support the credibility of the 
witness may then be admitted. State v. King. App. Div. 630 

It was proper to allow detective to perform demonstra- 
tion with water-soluble paper to show there exists a paper 
that will dissolve in water and to corroborate his testimony 
at to what had happened to the papers defendant placed in 
water when apprehended without showing the paper used 
in the demonstration was identical to that allegedly used 
by defendant. State v. Gear. App. Div. ; 659 


Court may consider on behalf of defendant results of 
post-conviction polygraph report as to facts not considered 
by trial jury or material to their deliberations in arriving 
at determination oe sentence. State v. Watson. 
Hudson Co. Ct. 659 

Admissions obtained hon a ‘seinaibe: in pre-adjudicatory 
interrogation by police are admissible even though the 
Miranda warning given him was incomplete since it did not 
include the offer of a lawyer and even though the parents 
were not present. State v. In the Interest of R. W. App. 
Div. 685 

Rejection of wien that prone hak no needie marks 
is not erroneous on charge of violation of N.J.S.A. 2A:170- 
77.5. State v. A. H. App. Div. 706 

There is no practice rule permitting dumiinaitinn of 
admissibility of identification evidence by — motion. 
State v. Ruggiero. App. Div. > : re 707 

A teaching nun does not qualify tin the priest-penitent 
privilege under Evidence Rule 29. Matter of Sister Mar- 
garet Murtha. App. Div. 750 

Use of color slides and unidentified bell crank during 
trial is under Evidence Rule 4 within discretion of trial 
court though neither item was offered in evidence. Lam- 
endola v. Mizell et al. Law Div. .. 

Statements made by a co-conspirator while participating 
in a plan to commit a crime and in furtherance of that 
plan are admissible as exceptions to the hearsay rule where 
there is other ample evidence of the existence of the con- 
spiracy. Seaman v. Cryan. U.S.D.C.. ....... 20.02. eee 823 

During hearing on motion to suppress defendants should 
be allowed to cross examine detective whose affidavit was 
the basis for the issuance of search warrants to test his 
credibility as to his reference to a secret informer. State v. 
Carluccio et al. Law Div. 

On motion to suppress, determination of probable cause 
is not necessarily limited to the affidavit alone; defendants 
in an appropriate case have the right to a hearing to prove 
statements of material facts in the affidavit used to procure 
the warrant are false. State v. Carluccio et al. Law Div. 870 

A tap on public telephones is illegal where the affidavit 
and application for authorization do not demonstrate the 
“special need” required under N.J.S.A. 2A:156A-1 et seq. 
and the order does not require appropriate safeguards for 
the conversations of persons other than the prime suspect; 
and neither the contents thereof nor evidence derived 


therefrom, such as evidence obtained under a _ search 
warrant based thereon is admissible. State v. Sidoti, et al. 
Law Div. 882 

In action against catia carriers for eumens to property 
transported by them, where plaintiff sues each in the alter- 
native because it is in doubt as to which is liable, the 
burden of coming forward with explanatory evidence is 
upon defendants. Nopco v. Blaw-Knox, et al Supreme 
ch .. . 997 


A cameeien prepared by a high ranking employee 
setting forth the weather conditions which would require 
barring vans from a bridge, together with proof that such 
conditions existed on the date of the accident, is sufficient 
evidence to support a finding of negligence by the Author- 
ity in not closing the bridge. Ryan v. Port of New York 
Authority. App. Div. . 998 

An interrogatory revealing that the bridge was closed 
after the accident was properly admitted since it was of- 
fered and admitted not as evidence of subsequent remedial 
conduct but as evidence of the manner in which the de- 
fendants’ employees interpreted the memorandum. Ryan v. 
Port of New York Authority. App. Div. 


When the state adduces all available testimony, includ- 
ing some which would be exculpatory if believed but which 
is of debatable credibility, it is free to seek a conviction 
based on the incriminatory evidence introduced. State v. 
Nelson. App. Div. 

The portion of defendant’s statement referring to the 
automobile driven by him as “stolen’”’ should not have been 
admitted as showing a “plan” or “motive” within Evidence 
Rule 55 in his trial on charge of robbery of a purse. State 
v. Wade. App. Div. 

Where a second statement is given voluntarily by an ac- 
cused after full explanation of his Miranda rights, such 
statement is not rendered inadmissible merely because a 
prior admission was obtained before giving full Miranda 
warnings. State v. Wade. App. Div. 1094 

The admissibility of spontaneous statements, dying de- 
clarations and confessions should be determined at rather 
than before trial. State v. Graham. Sup. Ct. 1110 

There is no warrant for abandoning the traditional re- 
quirement, embodied in Rule 63(5), that the deceased vic- 
tim’s dying declaration is admissible only if made while 
the victim was conscious of his impending death. State 
v. Graham. Sup. Ct. . 1110 

A spontaneous statement is sbiahatbile under Rule 63(4) 
notwithstanding the statement was in response to interro- 
gation. State v. Graham. Sup. Ct. 1110 

Held, on facts, telephone conversations between defend- 
ant and witness constituted adoptive admissions under Evi- 
dence Rule 63(10) or 63(8). State v. Thompson. Sup. 


Ch, ... 1110 

Photographs of vietiets body were properly admitted 
logical relevance substantially outweighed 
State v. Thompson. 


where their 
their inherently pie effect. 
Sup. Ct. 

The out-of-court identiiaation of the defendant by the 
victim in the Municipal Court was not improper even 
though defendant did not have a lawyer, since it did not 
result from improperly suggestive procedures, was spon- 
taneous and was free from external pressures. State v. 
Harris. App. Div. 

While the trial court abused its discretion in refusing to 
permit an alibi witness to testify because the Public De- 
fender had not complied strictly with Rule 3:11-1 even 
though he had notified the Prosecutor by letter of the possi- 
bility of an alibi defense, that error was not reversible 
since the testimony would not have exculpated the defend- 
ant if believed. State v. Harris. App. Div. ~exe ee 

Where evidence stems from an unlawful wiretap, sup- 
pression of such evidence is the remedy specifically selec- 
ted by the Legislature under N.J.S.A. 2A:156A-21. State 
v. Molinaro et al. Law Div. 


Exculpation 

An exculpatory clause in a commercial lease should not 
be construed to exculpate a landlord for his negligence 
unless the cause expressly so states or the intent to do so 
is evident from the arrangement of the parties. Carbone, 
et al v. Cortlandt Realty Corp. et al. Sup. Ct. 570 


Executions 

Pension payments made pursuant to Railroad Retirement 
Act are not subject to garnishee by judgment creditor. 
Freedom Finance v. Fleckenstein. Union Cty Dist. Ct. 1059 

Where the successful bidder at a Sheriffs’ sale refuses 
to complete the purchase and there is a resale at a loss, the 
judgment creditor is entitled to receive the balance of the 
bidder’s deposit. Credit Alliance Corp. v. Ingram & Sons, 
et al. Law Div. 


Expungement 

Only subsequent criminal conviction bars expungement 
of a prior criminal conviction and not violation of the 
Disorderly Persons Act. State v. Blinsinger. App. Div. 402 


Breaking and entering with intent to steal is not the 
equivalent of common-law burglary and hence can be 
expunged under N.J.S.A. 2A:164-28. State v. Blinsinger. 
App. Div. 


Extortion 

Having by color of his office received money to which 
he was not legally entitled by reason of or in connection 
with his legal duties, defendant was guilty of extortion 
under N.J.S.A. 2A:105-1 which crime consists in demanding 
an illegal fee or present by color of office and is distin- 
guished from bribery which consists in offering a present 
or receiving one. State v. Seaman. App. Div. 291 


False Pretenses 

Defendant who issued worthless checks in amounts of 
more than $200 should have beer sentenced under N.J.S.A. 
2A:111-15, which specifically covers that offense, rather 
than N.J.S.A. 2A:111-1, the omnibus False Pretenses statute, 
which carries a more severe penalty since the more specific 
statute should prevail over the general statute. State v. 
Strickland. App. Div. a Bestar ats 2 

Convictions under NJS.A. 2A: 411- 1 ‘sind dewite 
State v. Morse since there was greater fraudulent involve- 
ment than the mere cashing of worthless checks within 
the meaning of N.J.S.A. 2A:111-15. State v. Gullo and 
Steever. App. Div. .. aia 34 

The Statutes proscribing issuing a ‘westhines check, 
N.J.S.A. 2A:111-15 to 17, and obtaining money under false 
pretenses, N.J.S.A. 2A:111-1, are overlapping and the prose- 
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cutor may proceed under either Statute when the facts 
fit the proscriptions of both. State v. Covington, etc. 
App. Div. 170 


False Swearing 

Miranda does not apply to a witness in court. State 
v. Williams. Sup. Ct. 1218 

The “target” doctrine does not apply to a witness who is 
subpoenaed by the prosecutor at a pretrial hearing to 
determine whether the witness will recant under oath 
his prior testimony incriminating a defendant. State v. 
Williams. Sup. Ct. 1218 

A reluctant witness who —_ advised the State that he 
will depart from a sworn statement should be told of his 
right to claim his privilege against self-incrimination. 
State v. Williams. Sup. Ct. 1218 


Federal Maritime Commission 
Federal Maritime Commission has no authority over 
mergers. f 447 


Federal Practice 

Third Circuit modifies a to speed up disposition 
of appeals 629 

Federal court will not ‘interfere with state prosecution 
under state statute on grounds of alleged unconstitutional- 
ity absent showing of special equitable considerations out- 
weighing strong policy for normal course of testing con- 
stitutionality in the prosecution itself. Karp v. Collins. 
U.S.D.C. ; ; ae 1019 


Federal Rules 

Defendant served in Missouri waived the defense of lack 
of personal jurisdiction under FRCP 12(h)(1) since his 
court authorized amended answer did not qualify as an 
amendment to be made as a matter of course under FRCP 
15(a). Konigsberg v. State. U.S. Ct. of App. for 3rd Cir. 35 


Third Circuit Revises Motion Rule 461 


Fees 
ABA Ethics Opinion re: effect of minimum fee sched- 
ules 21 
New Jersey State Bar Municipal Bond Committee Recom- 
mendations ; pees : ; 449 


Final Judgment 

An order in a mortgage foreclosure action determining 
that there had been a default under the mortgage but not 
fixing the amount due or directing the sale of the property 
is not a final judgment appealable as of right. Eisen v. 
Kostakos. App. Div. 1079 


Finance Charges 
The finance charges on retail revolving charge accounts 
are not governed by the general usury statute, N.J.S.A. 
31:1-1. Sliger, et als v. R. H. Macy & Co. Sup. Ct. 1219 
Regulation of the finance charges in revolving credit 
transactions is a matter for the legislature rather than the 
courts. Sliger, et als v. R. H. Macy & Co. Sup. Ct. 1219 


Fines 
Defendants’ motion to remit fines was properly denied 
since defendants’ orders of probation stated that the fines 
were to be paid forthwith and each defendant had acknowl- 
edged in writing that he had read the conditions of pro- 
bation which had been explained and these conditions 
provided for such payment through the probation de- 
partment. State v. DeGeorge and Lucci. App. Div. 233 
Under Regulation 11:70-60, adopted by the Department 
of Institutions and Agencies, if a defendant is paroled 
early, the Parole Board can in its discretion provide that 
a fine imposed with the jail sentence be paid off in install- 
ments or otherwise during the parole period. State v. 
Farfalla. App. Div. 292 
As N.J.S.A. 2A:166-16 nee been construed, where the 
court orders that the prisoner stand committed until the 
fine and costs are paid if the fine has not been paid by 
the time defendant has served at least the minimum or 
been paroled by the State Parole Board he must continue 
in prison until he has “worked off” the fine at the rate of 
$5 for each day of confinement. State v. Farfalla. App. 
Div. 292 
The imposition of $1500 in fines nasties with concurrent 
sentences of 2-5 years following conviction of three mis- 
demeanor charges does not subject defendant to 4 years 
imprisonment and is not beyond the 3 year maximum 
imprisonment provided under N.J.'5.A. 2A:85-7 since the 
fine is a proper “plus” penalty under N.J.S.A. 2A:85-7 
which provides for imposition of a fine, imprisonment or 
both. State v. Farfaila. App. Div. 292 
Where defendant was found guilty of working for a 
lottery business, bookmaking and possession of lottery 
slips and was sentenced to concurrent State Prison terms 
of 2-3 years and $500 fine on each charge, to stand com- 
mitted until the fines are paid, the sentence is reasonable 
and absent proof of indigency does not violate the Equal 
Protection Clause. State v. Farfalla. App. Div. 292 
A fine may be ordered paid in installments. State v. De- 
Bonis. Sup. Ct. 397 
Imprisonment for failure to pay a fine without giving 
the defendant a fair opportunity to raise and pay the 
money where he is financially unable to pay same at once, 
is unconstitutionai. State v. DeBonis. Sup. Ct. 397 
Imprisonment is a constitutionally permissible substitute 
for a fine if a defendant fails to pay the fine though able 
to do or fails to pay the stipulated installments permitted 
by the court because he was unable to pay at once. State 
v. DeBonis. Sup. Ct. ; 397 
Indigency does not exonerate a defendant from paying a 
validly imposed fine. State v. DeBonis. Sup. Ct. 397 
Procedure to be followed in imposing fines on indigents 
and enforcing payment thereof outlined. State v. DeBonis. 
Sup. Ct. 397 
The amount of fine which is imposed against a corporate 
defendant in a summary contempt proceeding is limited 
only by reasonableness. In the Matter of Jersey City Edu- 
cation Association et als. App. Div. 631 


Firearms 

The Legislature did not intend the legislation controlling 
guns and dangerous weapons (N.J.S.A. 2A:151-1 to 63) to 
totally preempt the field of firearm control thereby pre- 
cluding any municipal control over firearms. Twp. of 
Chester v. Panicucci. App. Div. 999 
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Firearms, Cont’d 

The power delegated to municipalities (by N.J.S.A. 
40:48-1.18) to control the use of firearms to promote the 
public safety and welfare was not impliedly repealed by 
the state gun control law. sien of Chester v. Panicucci. 
App. Div. . 999 


An ordinance prohibiting the discharge of firearms in 
specified locations is valid. Twp. of Chester v. Panicucci. 
App. Div. eee ee 


Foreciosure 

Suit may be brought upon a note secured by a mortgage 
without first foreclosing the seine Schwartz v. Bender. 
Sup. Ct. * 

Though on facts in instant case there is nothing to war- 
rant departure from rule permitting suit on note without 
first foreclosing mortgage, difference in practice on note- 
mortgage and bond-mortgage criticized, legislature asked 
to consider problem and make practice uniform, and sug- 
gestion made that in absence of seasonable legislative 
action adoption of a modified R. 4:65-5 will be considered. 
Schwartz v. Bender. Sup. Ct. 685 

Even if a mortgagee in possession ines more rents than 
it disbursed, the mortgagee is not obligated to apply the 
excess rents to its mortgage so as to cure the default that 
occurred prior to its possession; such excess is to be ac- 
counted for in determining the amount due on the mort- 
gage. Eisen v. Kostakos. App. Div. .. 1079 

An order in a mortgage foreclosure action determining 
that there had been a default under the mortgage but not 
fixing the amount due or directing the sale of the property 
is not a final judgment asia as of right. Eisen v. 
Kostakos. App. Div. 


Forfeiture 

The District Court has the power to apply equitable 
principles to relieve —- forfeiture. Urdang v. Muse. 
Essex Co. Dist. Ct. eS : 

N.J.S.A. 24:18-38.1 et seq. providing for forfeiture of 
motor vehicle used in connection with narcotics offense 
is constitutional. State v. Garcia. Law Div. 446 

Held, on facts, the agreement embodied in the judgment 
did not contemplate that the Township as grantee of real 
property would automatically acquire title to any build- 
ings, machinery and equipment which were not removed 
by the grantor within the agreed period. Twp. of Wood- 
bridge v. Tyson Corp. Sup. Ct. .... 

An agreement to forfeit should not be inferred when 
the arrangement is consistent with the normal assump- 
tion that a forfeiture was not intended. Twp. of Wood- 
bridge v. Tyson Corp. Sup. Ct. 


Forfeiture of Office 

Pursuant to N.J.S.A. 2A:135-9 a member of the Board of 
Freeholders convicted of a misdemeanor forfeits his office 
thereby creating a vacancy which should be filled accord- 
ing to N.J.S.A. 40:20-4, though the office revests under 
N.J.S.A. 2A:135-9 if the conviction is reversed on appeal. 
- eg v. Hudson County Board of Freeholders, et al. 


Fornication 

Since fornication statute, N.J.S.A. 2A:110-1, fixes a maxi- 
mum of a fine of $50 or six month’s imprisonment or both, 
which punishment is characteristic of disorderly persons 
offenses, the offense of fornication might be downgraded 
from a misdemeanor to a ere persons offense. State 
v. Lutz. Sup. Ct. : 


Whenever the mother of an illegitimate child seeks pub- 
lic financial aid for it and whether or not bastardy pro- 
ceedings ensue against the putative father there may be no 
later prosecution for fornication against either of them. 
State v. Clark. Sup. Ct. 


Forum Non-Conveniens 

Where all elements of the action pertain to New York, 
doctrine of forum non conveniens requires that litigation 
be brought in New York Court. Interstate Wrecking v. 
Palisades Interstate Park Commission. Sup. Ct. : 98 

Held, defendant, a Pennsylvania Corp. had failed to sus- 
tain its burden of decisively establishing that another 
forum would be more convenient to the parties and better 
serve the ends of justice, especially in view of the fact the 
two states are contiguous. Litton Industrial Systems, Inc. 
v. Kennedy Van Saun Corp. Law Div. 1 


Fraud 

N.J.S.A. 39:6-76 was not intended to operate as a for- 
feiture or penalty for misconduct but was intended to 
protect the Unsatisfied Claim and Judgment Fund against 
financial loss; hence where plaintiff’s mis-statement was 
not designed to defraud the Fund and did not cause any 
financial loss, he was still entitled to recover against it. 
Bears, et al v. Wallace, et al. Sup. Ct. 


Funeral Expenses 

Equitable principles of unjust enrichment and N.J.S.A. 
3A:24-2 require that the reasonable funeral expenses of a 
husband must be paid to the extent of moneys received by 
a surviving wife pursuant to N.J.S.A. 3A:6-5 from his 
estate. Donato v. Mason. App. Div. 


Gasoline Stations 

The common law obligations of the innkeeper and farrier 
to serve the public without discrimination apply to the 
proprietor of a ee station. Streeter, et al v. Brogan. 
Chan. Div. : : 235 

The display of the peace dana ww cian does not 
make them disorderly so as te permit a gasoline station 
proprietor to refuse them service under the common law 
principles applicable to innkeepers, though he mistakenly 
believed the symbol was anti-Christ and atheistic. Streeter, 
et al v. Brogan. Chan. Div. SAmomaiber: 235 


Guaranty of Payment 

Where the holder of a continuing guaranty of payment 
neither knew nor had any reason to know of the guaran- 
tor’s later adjudication as an incompetent during any por- 
tion of the time that it was advancing credit, the guaranty 
is not defeated by reason of the seapcaeenatiee Swift & Co. 
v. Smigel. App. Div. ; 791 

An adjudication of mental eniematenes of a guarantor 
does not operate automatically to revoke a continuing 
guaranty. Swift & Co. v. Smigel. App. Div. 791 


Guardians 

Traditional table of consanguinity controls in determining 
who is next-of-kin for purposes of guardianship. Guardian- 
ship of Sean Moran. App. Div. ; 1058 

In a contest between next of kin as anaes other persons 
for appointment as guardian of an incompetent, the pre- 
ference of next of kin under N.J.S.A. 3A:6-36 must be 
recognized unless it affirmatively appears that appoint- 
ment of the next of kin would be deleterious to the incom- 
petent or his estate in some significant way. In re Roll, an 
Alleged Incompetent. App. Div. ......... 


Guns 

The exception to N.J.S.A. 8A:151-41 which permits keep- 
ing a revolver without a permit at the place of business, 
dwelling house or land does not permit carrying a revolver 
in an automobile even though it is used to transport the 
receipts of a business. State v. Cusick. App. Div. 


Habeas Corpus 

Habeas corpus may be used to attack a prior conviction 
which is a factor in determining when an inmate will be- 
come eligible for parole; immediate release is not the only 
relief available on habeas corpus. Urbano v. Yeager. 
U.S.D.C. : 219 

Habeas corpus davies where pattie failed to estab- 
lish claimed violation of constitutional right of confronta- 
tion by failure of State to call a witness and using his 
statements instead. Seaman v. Cryan. U.S.D.C. 823 

The writ of habeas corpus is not to be distorted into an 
appellate review of state court proceedings. Victor v. 
Yeager. U.S.D.C. 90: 


Highways 

A Study and Recommendations To Save Lives .... 957 

The term “inclined to spill’ used in Turnpike Authority’s 
regulations dealing with the transportation of loose cargo 
is not unconstitutionally vague. State v. Trapp Rock 
Industries. App. Div. : .. 1082 

Turnpike Authority’s sseebittan outing. with the trans- 
portation of loose cargo held not to exceed the Authority’s 
power. State v. Trapp Rock Industries. App. Div. .. 1082 


Hospitals 
_ A city hospital is entitled to the benefits of N.J.S.A. 
2A:53A-8 et seq. granting limited immunity. Muntz v. 
Newark City Hospital, et al. App. Div. : 750 
An association of nurses is not disqualified from acting 
as bargaining agent for non-supervisory nurses merely be- 
cause it has many supervisors within its membership. 
Bowman, et al v. Hackensack Hospital Assn. Chan. Div. 963 


Housing 

N.J.S.A. 40:48-2.8 does not bar the right of an aggrieved 
person, including an assignee of a tax lien, to recover dam- 
ages from local officials or a municipality for wrongful 
destruction of his property where there has been a failure 
to comply, at least substantially, with the statutory pro- 
visions governing the demolition of substandard buildings. 
Hepner v. Twp. Committee of Twp. of Lawrence. App. 
Div. ; . 658 
Held, on ent: the erties of the nit demolition of 
the allegedly substandard dwelling did not comply with the 
statutory requirements. Hepner v. Twp. Committee of Twp. 
of Lawrence. App. Div. 


Hunting 

The regulation of “hunting”, including the designation of 
territorial limits, has been preempted by the State; ordin- 
ances purporting to prohibit hunting within municipal 
limits are ultra vires and void. State v. Pinkos. App. 


Husband and Wife 
A wife may have an action for damages against the hus- 


‘band of her annulled voidable marriage for damages for 


loss of alimony from her prior marriage. Flaxman v. Flax- 
man. Sup. Ct. 


Statute of limitations bars action by wife against husband 
for negligence where accident occurred more than two 
years prior to the filing of the personal injury claim against 
the husband. Holmes v. Russ, et al. Law Div. ......... 215 


Where husband wrongfully deserts wife who for twenty- 
six years of marriage had not worked, amount of support 
to wife for her needs should not be reduced by the amount 
of her potential earnings as long as he is reasonably 
able to continue to meet her needs. Khalaf v. Khalaf. 
Sup. Ct. 


On facts, wife is entitled to support from husband 
although she has a substantial income of her own since 
she is entitled to live at a standard consistent with her 
pattern before the separation, but guide of one-third of 
husband’s income is inapplicable. Capodanno v. Capodanno. 
Sup. Ct. 403 


In determining a wife’s needs, a court should take into 
account the physical condition and social position of the 
parties, the husband’s property and income and the wife’s 
property and income, if any. Capodanno v. Capodanno. 
Sup. Ct. 


A husband has a common law duty to support his wife, 
and this duty is a continuing one although strained finan- 
cial circumstances may excuse a present failure to support. 
Capodanno v. Capodanno. Sup. Ct. 


The Married Women’s Act, N.J.S.A. 37:2-1 et seq., does 
not bar a court from taking a wife’s income into consider- 
ation in determining the amount of support a husband 
should pay since the purpose of the Act is to secure equality 
for women and not special ne Capodanno v. Capo- 
danno. Sup. Ct. os 403 

Where pursuant to an agreement between them, plain- 
tiff paid to her husband that portion of the income tax 
resulting from her earnings and plaintiff proved no coer- 
cion, plaintiff can only recover the amount she paid over 
and above her fair share of the taxes. Capodanno v. Capo- 
danno. Sup. Ct. oss 5 eS 

An employer is entitled - wills teenies from its 
employee’s liability insurer against a respondeat superior 
suit brought against it by the employee’s wife even where 
interspousal immunity is involved. Surnack v. Surnack, 
et al. Law Div. 1014 

The changed eeanaaainn: omnes to warren a Court’s 
modification of a separation agreement must be so extreme 
as to render enforcement unconscionable and is much 
greater than that which would warrant modification of an 


order for alimony or support. Schiff v. Schiff. App. 
Div. 

Accrued payments due under a separation agreement are 
vested and a court has no authority to deprive the wife 


thereof. Schiff v. Schiff. App. Div. 


Identification 
Since the defense failed to object to pretrial and in-court 
identifications because of trial strategy, it cannot object 
to them on appeal on grounds of violation of U.S. v. Wade, 
absent showing on trial record of miscarriage of justice or 
other sound reason to warrant application of plain error 
rule. State v. Edge and Robbins. Sup. Ct. ... i 191 
There is no unfairness or violation of defendant’s rights 
by an identification of the accused in the municipal court 
at a preliminary hearing by a witness who had previously 
identified him at a line-up. State v. Ruggiero. App. Div. 707 
There is no practice rule permitting determination of ad- 
missibility of identification evidence by pretrial motion. 
State v. Ruggiero. App. Div. Sees . 107 
Inclusion of two different sinetneaiis of suspect in 
group of seven shown to witness during police investiga- 
tion was not impermissively suggestive. State v. Thompson. 
. 1110 


Immunity 
Doctrine of res judicata applies as the same parties had 
been involved in a prior case on the same set of facts and 
issues despite France v. A.D.A. Transport Corp. abolishing 
parent-child immunity doctrine. Franco v. Davis. Law 
Div. ci ses 4&8 
Rutgers, on State University, is an instrumentality of 
the State and as such instrumentality is immune from 
local zoning ordinances since nowhere under N.J.S.A. 
18A:65-1 et seq. has the legislature indicated any intention 
to restrict Rutgers by subjecting it to municipal control. 
Rutgers v. Piluso, et al. Law Div. .. 65 
The decision in France v. A.P.A. Transport Corp. which 
overruled parent-child tort immunity in automobile cases 
should only be applied to accidents occurring after July 
10, 1970. Schwartz v. U.S. Rubber. Law Div. 67 
Since L. 1970, C98 was adopted as interim legislation 
only without prejudice and provides that no cause of ac- 
tion against the State arising before July 1, 1971 shall be 
instituted or continued, litigation based on such cause of 
action will be dismissed and defendant required to submit 
claim to Legislature, with leave to revive action after 
July 1, 1971, if Legislature does not act. P.T.&L. Construc- 
tion v. Commissioner. Sup. Ct. .. . 129 


The rule of Immer v. Risko, which abrogated the doc- 
trine of interspousal immunity, applies only to automobile 
accidents occurring after July i0, 1970, and has no retro- 
spective application. Darrow v. Hanover Township. Sup. 
Ct. aris 


The rule of judicial immunity applies to prosecutors. 
De Groot v. Muccio, et al. Law Div. 

The immunity of a prosecutor from suit for actions 
taken in the course of his duties does not extend to a claim 
that the prosecutor deliberately procured perjured testi- 
mony while seeking the death penalty against the plaintiff. 
De Groot v. Muccio, et al. Law Div. : ~. + oom 

A city hospital is entitled to the none of N.J.S.A. 
2A:53A-8 et seq. granting limited immunity. Muntz v. New- 
ark City Hospital, et al. App. Div. . 750 

An employer is entitled to seek indemnification from its 
employee’s liability insurer against a respondeat superior 
suit brought against it by the employee’s wife even where 
interspousal immunity is involved. Surnack v. Surnack, 
et al. Law Div. 


Incompetency 

Where the holder of a continuing guaranty of payment 
neither knew nor had any reason to know of the guaran- 
tor’s later adjudication as an incompetent during any por- 
tion of the time that it was advancing credit, the guaranty 
is not defeated by reason of the incompetency. Swift & Co. 
v. Smigel. App. Div. 

An adjudication of mental incompetency of a guarantor 
does not operate automatically to revoke a continuing 
guaranty. Swift & Co. v. Smigel. App. Div. 

An attorney who is considered by ethics committee in- 
vestigating complaint against him to be unable to dis- 
charge his professional duties because of his mental con- 
dition may be ordered by the court on application of the 
committee to submit to an examination by an impartial 
medical expert specializing in psychiatry and suspended 
for failure to submit to the examination. In Re M, An 
Attorney-at-Law, Frederick C. Vonhof. Sup. Ct. ..1018 


Incompetents 

In a contest between next of kin as against other per- 
sons for appointment as guardian of an incompetent, the 
preference of next of kin under N.J.S.A. 3A:6-36 must be 
recognized unless it affirmatively appears that appoint- 
ment of the next of kin would be deleterious to the in- 
competent or his estate in some significant way. In re 
Roll, an Alleged Incompetent. App. Div. 


Indemnification 

An employer is entitled to seek indemnification from its 
employee’s liability insurer against a respondeat superior 
suit brought against it by the employee’s wife even where 
interspousal immunity is involved. Surnack v. Surnack, 
et al. Law Div. 


Indigents 

The holding in Bodie v. Connecticut, 401 U.S. 371, is not 
controlling on the broad issue of whether on appeal in a 
custody proceeding appellant is entitled to a free transcript 
on a mere showing of indigence without preliminary 
screening or more. Stewart v. Stewart. Sup. Ct. 


Infants 

An infant who rescinds his contract or release must re- 
store the other party to status quo to the extent of the 
benefits the infant has received if the other party is free 
from fraud or bad faith. Boyce v. Doyle and March. Law 
Div. . 97 

An infant can use the plea of infancy as a shield but not 
as a sword. Boyce v. Doyle and March. Law Div. ... 97 

Where an infant executes a release for injuries sustained 
in consideration of payment of a sum by the releasee and 
subsequently institutes and prosecutes to completion a suit 
for the same injuries against the releasee and a co- 
defendant, he thereby rescinds his release and is obligated 
to return the consideration he received therefor. Boyce v. 
Doyle and March. Law Div. 





Informants 

Under Evidence Rule 36 State has privilege of with- 
holding informant’s identity where the informant did not 
participate in the crime involved and defendant is not 
prejudiced by the non-disclosure. State v. Infante. App. 


Injunction 
An employer is not entitled to a preliminary restraint 
in an action under an employee’s restrictive covenant 
unless he makes a suitable showing that such restraint is 
necessary to protect his legitimate interests and would 
not impose undue hardship on the employee or injure 
the public. Whitmyer Bros. v. Doyle, et al. Sup. Ct. .. 238 
Actual notice of a restraining order of the court need 
not be established by proof of formal service but may be 
established by means of facts from which actual know- 
ledge can be inferred. In the Matter of Jersey City Edu- 
cation Association et als. App. Div. . 631 
Monmouth Legal Services not entitled to eeetiniieenans 
injunction enjoining OEE from denying its request for 
refunding even though plaintiff has rendered good service. 
Monmouth Legal Services v. Carlucci. U.S.D.C. .. . 905 
Federal Court will not interfere with state court prose- 
cution on state statute on grounds of alleged unconstitu- 
tionality absent showing of special! equitable considerations 
outweighing strong policy for normal course of testing con- 
stitutionality in the prosecution itself. Karp. v. Collins. 
U.S.D.C. : . 1019 


Insanity 

If a defendant was in fact legally insane at the time of 
the offense, his insanity is a defense even though his prior 
use of drugs may have triggered or precipitated an under- 
lying psychosis. State v. Maik. App. Div. aa 3 a 

The decision in Pate v. Robinson, 383 U.S. 375, holding 
that the failure to hold a hearing on a defendant’s com- 
petency to stand trial where the evidence raises a “bona 
fide doubt” as to such competency is a denial of due process 
of law, is to be retroactively applied. State v. Hale. Law 
Div. 886 


Held, on tose the trial ennnel failed to raise a ‘“‘bona fide 
doubt” as to the defendant’s competency to stand trial. 
State v. Hale. Law Div. 


Insolvency Proceedings 

A Chapter XI proceeding under the Bankruptcy Act is 
within the scope of the definition of “insolvency proceed- 
ings” set out in N.J.S.A. 12A:1-201(22). Morrison Steel Co. 
v. Gurtman, et al. App. Div. 255 

Under N.J.S.A. 12A:9-306(4) (d) a security interest in un- 
identified proceeds arises upon the intervention of in- 
solvency proceedings coupled with a commingling and the 
Code extends this perfected security interest to all cash and 
bank accounts of the debtor limited under N.J.S.A. 12A:9- 
306(4) (d) (ii) to the amount received within 10 days of 
insolvency less any portion paid by the debtor to the 
secured party during that period. Morrison Steel Co. v. 
Gurtman, et al. App. Div. oo . 255 

An action by a single creditor of an enienat corpora- 
tion may be brought to recover for the benefit of all 
creditors of the corporation preferential payments made 
to officers of the corporation during insolvency but may 
not be brought to recover only the amount due the suing 
creditor. Portage v. Costanzo. App. Div. 


Installment Sales 

The Court will not enforce the acceleration provisions of 
a retail installment sales contract where the Seller did not 
perform in good faith and did not follow a course of fair 
dealing. Urdang v. Muse. Essex Co. Dist. Ct. 427 

Where a Buyer defaulted in payments on a retail in- 
stallment sales contract but subsequent to repossession of 
the goods offered the Seller a sum which would have left 
a balance due no greater than the value of the goods, the 
Court will not enforce the Seller’s right to accelerate the 
payments under the contract and bring suit against the 
Buyer for the deficiency, since if the Seller had accepted 
the Buyer’s offer, the Seller would have suffered no loss. 
Urdang v. Muse. Essex Co. Dist. Ct. : 427 

Californias Repossession Law Voided—Court Rules Law 
Violates Debtors’ Search and Seizure and Due Process 
Rights 


Instructions 

N.J.S.A. 2A:94-1 makes it mandatory that the statutory 
intent to steal must coexist with the breaking and enter- 
ing or entering without breaking before one is guilty under 
the statute and therefore an instruction to the jury that 
intent could be formed after entry and relate back was 
error. State v. Martinez. App. Div. enn | 

Where a freight elevator was admittedly used extensively 
for carrying passengers, it is error to charge the jury to 
determine whether the elevator was a “passenger” elevator 
so as to make the safety statute, N.J.S.A. 34:4-1, applicable. 
O’Brien v. Bethlehem Steel Corp. Sup. C.t .. . 701 

In light of the ample evidence to support a finding that 
defendant’s employees negligently left the elevator doors 
open, it was error for judge to charge jury that jury must 
find that the doors were open such a length of time that 
defendant should have notice of it. O’Brien v. Bethlehem 
Steel Corp. Sup. Ct. .... mre Siu ae 

It is improper to permit a jury to speculate on the pos- 
sibility of an intervening cause where the evidnece does 
not suggest any intervening cause. O’Brien v. Bethlehem 
Steel Corp. Sup. Ct. We 

The use of such phrases as “to any pn ” “however 
slight,” or “in any degree” should be eliminated from in- 
structions referring to contributory oe O’Brien v. 
Bethlehem Steel Corp. Sup. Ct 

Held, on facts, that the alleged errors in the trial judge’s 
charge to the jury were not grounds for reversal, and more 
particularly, that the corrective charge on proximate cause 
cured the original error, the charge on circumstantial evi- 
dence was appropriate, the refusal to charge as to an in- 
tervening cause was proper, and the charge sufficiently 
related the law to the facts of the case. Panas, etc. et als. 
v. N.J. Natural Gas Company, etc.; City of Asbury Park v. 
N.J. Natural Gas Co. Sup. Ct. 100: 


Insurance 

Title passed to buyer and the responsibility to defend 
claims passed to his insuror on the date the automobile 
and documents of title were delivered, even though the 
Assignment of Certificate of Ownership was not recorded 
until after the buyer’s accident. N. J. Manufacturers v. 
Keystone. Chan. Div. 


When an insurer establishes a practice of giving notice 
of premiums due so as to lead the insured to believe such 
notice will be given regularly, insurer cannot declare 
forfeiture for nonpayment of premium if such nonpayment 
is attributable to insurer’s failure to provide the notice. 
Carfagnini v. Service Life Insurance Co. App. Div. .. 238 

Where assigned risk policy premium is financed by in- 
stallment note agreement, lender may cancel coverage after 
insured’s default in payment upon giving proper notice to 
insured. Davis v. Roddie. App. Div. . 239 

Insured is not barred from recovery on policy providing 
for payment of hospital services for which he has “in- 
curred expense” by mere reason of the availability of col- 
lateral means of discharging his liability so that he need 
not pay the charges personally. Dillione v. Deborah Hos- 
pital, et al. App. Div. ; 

Insurer attempting to rely on unis clause bears 
the burden of proof concerning its applicability. Dillione 
v. Deborah Hospital, et al. App. Div. 

An insuror which insured an employer against awards 
under the Workmen’s Compensation Law of Minnesota 
must defend and pay the judgment in a Workmen’s Com- 
pensation action brought in New Jersey to the extent the 
insurer would have been liable had the action been brought 
in Minnesota. Toebe v. Employers Mutual of Wausau. 
App. Div. 

The Massachusetts System by Ira D. Hall. .......... 249 

Where insured failed to comply with an express warranty 
provision in fire insurance contract with regard to other 
insurance in force, insurer is entitled to rely on breach 
of warranty even though a stronger and larger policy was 
substituted for the policy mentioned in the contract. 
Brynildsen v. Ambassador Ins. Co. Law Div. 

Where the warranty in an insurance contract is clear 
and explicit, the insurer is entitied to deny liability even 
without a showing of prejudice from the insured’s breach 
thereof. Brynildsen v. Ambassador Ins. Co. Law Div. .. 254 

‘No-Fault’ Auto Insurance Bill Introduced In Assem- 
bly. 285 

Statement by Michael J. Decsiie, ie ‘Mkeceties Director 
Committee for Reform in Civil Litigation Before Commis- 
sion To Study Certain Automobile Insurance Matters In- 
cluding A No Fault Accident Insurance Plan. State House, 
March 30, 1971. . 285 

Statement of Marshall Selikoff, Chairman of the Civil 
Procedure Section, New Jersey State Bar Association, to 
the State Commission on Automobile Insurance Reform at 
a Public Hearing in Trenton, New Jersey on March 30, 
1971. 

Statement by Raymond Chasan, Secretary-Treasurer, 
Committee For Reform In Civil Litigation Before Commis- 
sion To Study Certain Automobile Insurance Matters In- 
cluding A No Fault Accident Insurance Plan. State House, 
March 30, 1971. 


No Fault Insurance Is Not The Answer, by Joseph T. 
Karcher. 13 


The Commissioner of Insurance has no power to scale 
down claims or fail to provide for any claims or otherwise 
do anything short of full liquidation of an insurance com- 
pany of which he has taken possession except to approve 
of a rehabilitation plan which provides for payment of all 
claims in full or in a percentage to which all claimants 
have agreed. Robert L. Clifford v. Concord Insurance Co. 
Chan. Div. 315 

Chapters 9A and 30 of Title 17 do not confer on the 
Commissioner of Insurance the powers conferred by the 
Bankruptcy Act to deal with creditors of a debtor cor- 
poration in reorganization. Robert L. Clifford v. Concord 
Insurance Co. Chan. Div. . 815 

The injured party who has a claim against an insured 
motorist also has an interest in the motorist’s policy. Robert 
L. Clifford v. Concord Insurance Co. Chan. Div. .. . 815 

Liquidation should not have to mean a public auction 
and foreclose a private sale of assets of an insurance com- 
pany in the possession of the Commissioner. Robert L. 
Clifford v. Concord Insurance Co. Chan. Div. . 315 

The existence of the Motor Vehicle Liability Security 
Fund is no basis assuming creditors of an insurance com- 
pany which has been taken over by the Commissioner 
to assent to a plan which eliminates their claims against 
the company, nor for obviating the necessity of their con- 
sent. Robert L. Clifford v. Concord Insurance Co. Chan. 
Div. 

Since payment from the Motor Vehicle Liability Security 
Fund subrogates the State Treasurer to the claimant’s rights 
his assent to a reorganization plan which would adjust 
or eliminate such claims is necessary and although he ap- 
pears to have power to compromise a claim to which he 
was subrogated nothing in the statutes gives him the power 
to relinquish entirely claims of substantial money value. 
Robert L. Clifford v. Concord Insurance Co. Chan. Div. 315 

The “automobile business” exclusion in defendant’s auto- 
mobile insurance policy effectively excluded from cover- 
age the use of the automobile by a garage owner for non- 
business purposes. Providence Washington v. Glens Falls. 
Chan. Div. 427 

The “cooperation clause” in an automobile liability in- 
surance policy cannot be invoked by the insurer as a basis 
for disclaimer unless it establishes the insured deliberately 
breached the clause in a material and essential particular 
causing a likelihood of appreciable prejudice to the insurer. 
Dougherty v. Hanover Ins. Co. et als. Law Div. .. 487 

An insurer, after being advised of a covered accident, 
has a duty under the cooperation clause in an auotmobile 
liability policy to advise the insured of his duties there- 
under and to exercise diligence and good faith. Dougherty 
v. Hanover Ins. Co. et als. Law Div. 

A carrier which fails to perform its reciprocal duties 
under a cooperation clause is estopped from asserting the 
insured’s non-cooperation as a basis for disclaiming cover- 
age or representation. Dougherty v. Hanover Ins. Co. et 
als. Law Div. 487 

Assets of the Motor Vehicle Liability Seeunity Fund may 
not be used in connection with the partial rehabilitation of 
an insolvent insurance company under a plan of reorgan- 
ization which does not provide for full reimbursement to 
the Fund. Clifford v. Concord Insurance Company. App. 
Div. 487 

Under the “sutemeation: insurance” provision of an auto- 
mobile policy extending coverage to a newly acquired re- 
placement automobile provided notice thereof is given 
within 30 days of the delivery date, coverage extends to a 
replacement automobile for 30 days following the delivery 
thereof to the insured irrespective of notice; but where 
notice of replacement is not given until after an accident 
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which occurs beyond the 30-day period, there is no cover- 
age for that accident under the replacement provision. 
Carr v. State Farm Mutual Insurance Co. Chan. Div... 555 
An automobile insurance company may not limit cover- 
age through an exclusory clause which deviates from the 
statutory omnibus clause. Continental v. Pluda. Law 
Div. ; 555 
An excess insurer wheel dotenie an action after the pri- 
mary insurer declined to do so is entitled to recover its 
expenses and counsel fees from the primary insurer. Con- 
tinental v. Pluda. Law Div. 555 
Insured as well as insurance company can insist that 
appraisal procedures described in standard fire policy be 
followed. Hala Cleaners v. Sussex Mutual. Chan. Div. . 570 
Provision in automobile liability policy issued to provide 
the coverage required by the Motor Vehicle Security-Re- 
sponsibility Law, N.J.S. 39:6-23 et seq. limiting coverage 
to licensed drivers is invalid since policy must be con- 
strued to furnish the coverage required by N.J.S.A. 39:6- 
46(a) and cover anyone driving with owner’s permission, 
Newark Insurance Company v. Concord Insurance Com- 
pany et al. App. Div. 592 
Where an insured defendant in an automobile negligence 
action was a resident of New Jersey at the time of the 
occurrence, thereafter disappears and process cannot be 
served upon him by any of the usual modes of service, 
plaintiff should be permitted to make service on defend- 
ant by service on the insurance carrier and by ordinary 
mail to defendant’s last known address. Feuchtbaum v. 
Constantini, etc. Sup. Ct. 745 
No-Fault Legislation Lacks Humane and Equitable An- 
answers, by Congressman Bob Eckiandt 763 
The Automobile Needs The Tort System, by Robert D. 
Preston, Comm’r of Ins. of Kentucky 762 
Where an employee is discharged by the oushures and 
the insurance company is notified of the discharge, the 
employee’s benefits under a group policy are terminated 
when the policy states that coverage is terminated upon 
notification of discharge, regardless of the legality or 
illegality of the — Kowalski v. Travelers Insur. Co. 
Law Div. 802 
Exclusions which are elon ‘and unambiguous will be 
enforced, and rules of liberal construction do not authorize 
a perversion of language or the exercise of inventive pow- 
ers to create ambiguities where they do not fairly exist. 
National Surety v. Allstate. Law Div. .. Lidia en 
An insurance policy is not ambiguous simply because it 
is complex and difficult to read. National Surety v. Allstate. 
Law Div. : Bra Noel 822 
The terms “owned or inemeetiel? and “in charge of” 
as used in exclusionary clauses of a comprehensive liability 
policy exclude coverage of the cargo of an insured trucker. 
National Surety v. Allstate. Law Div. we 822 
An “umbrella” policy issued to a general contractor 
which excludes from coverage “improper or inadequate 
performance, design or specification’”’ does not afford cov- 
erage against a claim of an owner for damages for defects © 
in buildings constructed by the contractor. Bryan Con- 
struction v. Employers’. App. Div. 902 


Whether buildings are to be deemed “products manufac- 
tured, sold, handled or distributed” within the meaning of 
an exclusionary clause in a policy issued to a contractor 
not decided. Bryan Construction v. Employers’. App. 
Div. ; 902 

Insurance company which pays a secured party for colli- 
sion loss to automobile is not entitled to sue borrower for 
balance due secured party although insurance company 
received assignment of the secured parties contractual 
rights. Integrity Insurance Co. v. Davis. Essex Cty Dist 
Ct. 1059 

An employer is entitled to seek tndeumndtication from its 
employee’s liability insurer against a respondeat superior 
suit brought against it by the employee’s wife even where 
interspousal a is involved. Surnack v. Surnack, 
et al. Law Div. . 1014 

The omnibus clause in an auto liability insurance policy 
may not be limited by an exclusionary clause which would 
deny coverage to a permitted user simply because such user 
is engaged in the automobile business at the time of the 
accident. Unsatisfied Claim and Judgment Fund v. Clifton. 
App. Div. 1126 

N.J.S.A. 17:28-1 sulteatons the payment of medical ex- 
penses under a liability policy regardless of the assured’s 
position of liability; it is immaterial that the claimant and 
the assured may have been co-employees. Thering v. 
Reinkemeyer. Law Div. 1214 

A trip by two nuns to exchange hedumwende hunkdiad by 
a University does not arise out of or occur in the course 
of their employment. Thering v. ee Law. 
Div. 1214 

Where a father disappears after killing his wife and a 
daughter, the proceeds of life insurance policies on their 
lives payable to him as the designated beneficiary and sur- 
plus funds from the foreclosure of real estate owned by 
him should be paid into court and disbursed by a trustee 
appointed pursuant to N.J.S.A. 3A:39-1 for the support and 
maintenance of the absentee’s infant children. DeSena v. 
Prudential Ins. Co. App. Div. 1215 





Interest 
A mortgagee may not refuse to accept payment under 
protest of the amount claimed to be due by the mortgagee 
on a mortgage and a tender of such amount, though under 
protest, stops the running of interest. Strulowitz et al v. 
Susan B. Anthony Building & Loan Assn. Ch. Div. 822 
Unless the mortgage provides therefor, the mortgagee 
may not prepay taxes and charge the mortgagor interest 
thereon. Strulowitz et al v. Susan -B. Anthony Building & 
Loan Assn. Ch. Div. 822 
Where condemnation erecantinas restrict the profitable 
use or enjoyment of school property, interest is allowable 
on the award of compensatory damages. State v. Bd. of Ed. 
of Elizabeth, etc. Law Div. 1002 
Interest on Tort Claims, by Nathan Makes 1204 


Interrogatories 
Having interrogatories signed in blank is unethical.. 65 


Interspousal Immunity 
The rule of Immer v. Risko, which abrogated the doc- 
trine of interspousal immunity, applies only to automobile 
accidents occurring after July 10, 1970, and has no retro- 
spective application. Darrow v. Hanover Township. Sup. 
t. . 553 
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Interstate Commerce 

The absence of a refund provision prior to 1964 for road 
use taxes paid in other states did not render the New Jersey 
Motor Fuel Sales Tax Act nor the New Jersey Motor 
riers Road Tax Act illegal as imposing “double taxation” 
unconstitutional burden on interstate commerce. William 
McCullough Transportation Co. v. Div. of Motor Vehicles. 
App. Div. 216 


Intoxication 

The presumption that an individual having 15% alcohol 
in the blood is under the influence of intoxicating liquor 
is applicable only to prosecutions under N.J.S.A. 39:4-50, 
et seg. and not to civil suits based on negligence. Rapo- 
notti v. Burnt-Mill Arms, Inc. App. Div. 118 


Invasion of Privacy 

Actions for libel and invasion of the right of privacy 
without special damages do not abate upon the death of 
plaintiff during the pendency of the litigation since sur- 
vival statute should not be modified to exclude emotional 
torts. Weller v. Home News Publishing Co., et al. Law 
Div. 


Judges 
Judge of Municipal Court will be suspended from prac- 
tice of law for taking fees for performance of marriages. 
In re Del Mauro. Sup. Ct. : 98 
Discipline And veueaaties Of Judges, by Hon. Murray 
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Judges 


Judgment N.O.V. 

A party who does not move for judgment at any point in 
the trial and first moves for judgment n.o.v. two months 
following a judgment against her, is without standing to 
do so. Surkis et al v. Strelecki et al. App. Div. 591 

Neither the parties nor the court can enlarge the ten-day 
limitation contained in R. 4:40-2. Surkis et al v. Strelecki 
SN ANMO DUG osc c 5.5 (nie eos a voies sea eee dem dennis ciara 591 


Judgments 

Where a statute provides for a jail sentence for a vio- 
lator who fails or refuses to satisfy a money judgment 
rendered against him for penalties, the violator may not 
choose to serve the jail sentence in lieu of paying the 
judgment; the decision to invoke the statute rests in the 
enforcing agency and the court’s discretion. Kingsley v. 
Wes Outdoor Advtsg. Co. Sup. Ct. ........2.5-65.scseae 807 

A prior judgment may not be collaterally attacked on an 
appeal from a subsequent judgment involving the same 
——* matter. Kingsley v. Wes Outdoor Advtsg. Co. Sup. 
Ct. 807 


Judicial Appointments 
Summary Of Walsh Committee Report On Nominations 


AS ee NIE TONE. gw. acevo eases ee sens 1077 
Judicial Ethics 

ABA Committee Proposes Rules Of Conduct For 
EM ses ce ace wid We Ba os RE ES ARO ESE 461 


Judicial Selection 

Judicial Selection, Remarks of T. Girard Wharton on the 
Program entitled, “Recruitment of Qualified Personnel for 
the Bench (State and Federal)” at the National Confer- 
ence of State and Local Bar Presidents, July 3, 1971. .. 657 


Juries 
Where the interests of two defendants are identical, they 
are treated as a single party and so are entitled only to a 
total of six peremptory challenges, rather than to a full 
set of six for each. Ciurciu v. Modell’s Shoppers World and 
Unishops, Inc. Sup. Ct. Laisa hoi eeteeaes 339 
The responsibility for the supervision, processing and 
selection of petit jurors and petit jury panels is vested ex- 
clusively in the Assignment Judge of the county; the min- 
isterial functions which the Sheriff performs are under the 
supervision and direction of the Assignment Judge. In the 
matter of the Supervision and Assignment of the Petit 
Jury Panels in Essex County, N.J. Law Div. 5 oe 
Six-Member Juries — Interim Report of N.J. Criminal 
Law Revision Commission MPa eT ees. 585 
Whether to allow a jury to separate — retire to their 
homes for the evening thereby temporarily suspending 
their deliberations before they have reached a verdict is a 
matter for the discretion of the trial judge. Pessini v. Mas- 
sie, et als and Eberhardt v. Vanarelli, et als. Law Div. 882 
Where several irregularities during jury deliberations 
were brought to the attention of the trial judge, who then 
conducted in camera proceedings, on the evidence adduced 
the court should have allowed further inquiry outside of 
the jury with respect to the alleged irregularities. Scott 
v. Salem°County Mem. Hosp. et al. App. Div. 922 
A criminal defendant’s stipulation that the trial might 
proceed with only eleven jurors is binding upon him even 
though not reduced to writing as required by R. 1:8-2(a) 
and cannot be rescinded after the Jury has retired to delib- 
erate. State v. Morales. App. Div. 1095 
The trial judge’s failure to question hens of the 
jury individually or while they were in the jury box was 
not prejudicial error where the panel was questioned while 
out of the box by omnibus questions and earlier had heard 
the questions addressed to other panels. State v. Morales. 
App. Div. mare ee ee es 1095 


Jurisdiction 
Defendant served in Missouri waived the defense of lack 
of personal jurisdiction under FRCP 12(h)(1) since his 
, court authorized amended answer did not qualify as an 
amendment to be made as a matter of course under FRCP 
15(a). Konigsberg v. State. U.S. Ct. of App. for 3rd Cir 35 
Palisades Interstate Park Ccmmission may be sued in 
New Jersey Courts. Interstate Wrecking v. Palisades Inter- 
state Park Commission. Sup. Ct. ..... : x 98 


Where all elements of the action pertain to New York, 
doctrine of forum non conveniens requires that litigation 
be brought in New York Court. Interstate Wrecking v. 
Palisades Interstate Park Commission. Sup. Ct. ..... 98 

While Chancery Division has authority under its parens 
patriae jurisdiction to regulate the custody of an infant 
found within the State, and such jurisdiction does not 
depend upon the domicile of the parents, it should not be 
invoked as a means to obstruct the judicial processes of a 


sister state when that state has previously acquired juris- 
diction to pass on the issue of the infant’s custody. Van- 
nucchi v. Vannucchi. App. Div. .............eee860% 101 

Parens patriae jurisdiction should be invoked when a 
child is temporarily in the state only if necessary to protect 
the child from an unfit custodian or to serve some limited 
purpose. Vannucchi v. Vannucchi. App. Div. ......... 101 

The Juvenile and Domestic Relations Court has jurisdic- 
tion to grant visitation rights to the father of an illegiti- 
mate child even though paternity is conceded and support 
for the child is not being sought by the mother. R. v. F. 
Juv. & Dom. Rel. Ct. 219 

Venue is a matter of practice and procedure and not of 
jurisdiction, as long as the offense was committed within 
the State; a venue question does not implicate the juris- 
diction of the grand jury, and is no ground for reversal 
absent a showing of prejudice metus State v. Seaman. 
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Federal jurisdiction declined in pene by one accused 
of violating N.J.S.A. 2A:148-10, which prohibits anyone 
from advocating unlawful destruction of property, seeking 
to challenge the constitutionality of the statute. Lawrence 
v. Lordi. U.S.D.C. 295 

Federal Court will not intervene into the state criminal 
process, though statute involved is alleged to be unconsti- 
tutional, unless there is bad faith prosecution or irrepar- 
able injury both great and immediate and more than that 
incidental to every criminal proceeding. Lawrence v. 
Lordi. USDL. ...3.... 295 

Federal jurisdiction is a justified to interfere with state 
police policy of stopping and searching vehicles occupied 
by “longhaired travellers.” Lewis v. Kugler. U.S.D.C. 295 


Long-arm personal service on a non-resident defendant is 
sufficient to give Chancery in personam jurisdiction in a 
separate maintenance action where the wife and child 
were abandoned in and still live in this state and the de- 
fendant does business in the state by writing a weekly 
column for a newspaper in this state. Wright v. Wright. 
Chan. Div. 446 

Where a New York heaienueiin orders a product from a 
New Jersey corporation in a commercial transaction which 
he knows would have substantial business effects in this 
State and follows up his order with numerous contacts 
here in relation to that product, he is constitutionally 
amenable to suit in New Jersey and service of process 
under our long arm rule. Avdel Corporation v. Mecure. 
Sup. Ct. .. Ry 490 

Federal courts do not have jurisdiction over actions 
seeking solely declaration of marital status since such 
controversy does not meet monetary requirement of 28 
U.S.C.A. §1332. Walpert v. Walpert. U.S.D.C. 703 

A New Jersey Court constitutionally may assert personal 
jurisdiction through extra-territorial service over an inter- 
state trucking corporation which had reason to foresee 
that its truck would operate in New Jersey and that it 
might be sued here. Carolina Casualty Ins. Co. v. Bedford 
Trucking Co,, inc., etal. Chan: Div. .... 0 066... okie ox 883 


The fact that none of the parties to the declaratory judg- 
ment action are residents of New Jersey does not prevent 
the State from having jurisdiction or make extra-territorial 
service improper or unconstitutional, where there was 
proper notice and no fundamental unfairness. Carolina 
Casualty Ins. Co. v. Bedford Trucking Co., Inc., et al. 
Chan. Div. : 883 

Division of Tax acetals ro ‘aetiuitbliiie to deal with 
constitutional question of weniiae sales tax constitutes in- 
terference with and undue burden on interstate commerce. 
Fisher-Stevens v. Merit Mailers v. Director. Division of 
SUE ANOS ee on so cb Oe Oh ae f 963 

Federal Court will not mieten with state prosecution on 
state statute on grounds of alleged unconstitutionality ab- 
sent showing of special equitable considerations outweigh- 
ing strong policy for normal course of testing constitution- 
ality in the prosecution itself. Karp v. Collins. U.S.D.C. 1019 


Jurisdiction of New Jersey courts over a contract be- 
tween two Delaware corporations exists where defendant 
had substantial business activities in New Jersey or de- 
fendant designated an agent for service of process under 
N.J.S.A. 14A:4-1, or the contract sued upon had substantial 
business effects in New Jersey. Litton Industrial Systems, 
Inc. v. Kennedy Van Saun Corp. Law Div. .. 1114 

Held, the contract sued upon is alone sufficient to provide 
the court with the “minimal contacts’ needed to meet the 
jurisdictional requirements of due process. Litton Indus- 
trial Systems, Inc. v. Kennedy Van Saun Corp. Law 
Div. : . 1114 

Separate and distinct claims cannot be aggregated to 
make up the minimum amount required for federal juris- 
diction. Jones v. North Bergen. U.S.D.C. 1187 

The Civli Rights statute does not require a jurisdictional 
amount but infringement of a property right alone will not 
bring a claim within the purview of the statute. Jones v. 
North Bergen. U.S.D.C. ....... 1187 

28 U.S.C.A. 1341 forbids biden by a federal court into 
the area of local taxation where there is a plain speedy and 
efficient remedy in the state courts. Jones v. North Bergen. 
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Jurisprudence 

American Justice — A Challenge To The Conventional 
System, by Hon. George F. Kugler, Jr. .............. 425 


Jurors 

Under Witherspoon v. Illinois a venireman is not quali- 
fied if he cannot assure the court that he is able to con- 
sider all the authorized punishments, including capital 
punishment. State v. Conyers. Sup. Ct. ... 285 

Where a juror gave a confusing answer as to her vote 
during the poll of the jury but was later interrogated by 
the judge in the presence of both attorneys and clearly 
indicated that she concurred in the verdict, defendants 
were not prejudiced. State v. Green. App. Div. . 1198 


Jury Charge 

Trial judge should have read entire statute to the jury 
or should have elaborated more fully on the meaning of 
“dangerous knife”, but since the knife was in evidence 
and the pertinent sections of the statute were read, his 
failure to do so did not constitute plain error. State v. 
Green. App. Div. 1198 


Jury Trial 

Contempt of court constitutes a petty offense, not requir- 
ing a trial by jury, unless the punishment makes it a ser- 
ious offense. In the Matter of Jersey City Education Associ- 
BISONGEU AIS ARI TDIE iis sia oss et woe OS 631 


Juveniles 
A juvenile is guilty of trespassing when he climbs a 
locked, 10-foot, barbed wire-topped fence on a Sunday 
and enters a car lot even though no signs on the fence 
prohibit entry since such a fence itself customarily is un- 
derstood as constructive notice that entry is prohibited. 
State v. L. R. App. Div. 2 
It is not a denial of equal protection to confine a juvenile 
for an indefinite term for violation of a statute which if 
violated by an adult would yield a six month sentence 
due to the beneficial treatment afforded by the juvenile 
system. State in the Interest of K.V.N. Juv. & Dom. 
BON PAO 2, 5 yd bain cue a xem SERRE Pe ee ea cee ee 50 
In all juvenile delinquency matters the record should 
contain explicit fact findings and should do so with express 
reference to a specific subsection of N.J.S.A. 2A:4-44 and 
to any State or local legislation which figures in the 
charge and determination. State in the Interest of J. M. 
Sup. Ct. wa. 139 
Possession of narcotics paraphernalia with an awareness 
of their character is itself ample basis for a charge of juve- 
nile delinquency under Subsection ‘“m” of N.J.S.A. 2A:4-14. 
State in the Interest of J. M. Sup. Ct. ............. .. 139 
An adjudication of delinquency based solely on hearsay 
cannot be sustained. State v. D. C. App. Div. ... 490 
Where violation of specific subsection of N.J.S.A. 2A:4-14 
is precisely charged in juvenile complaint, State must 
prove that charge by competent evidence. State v. D. C. 
App. Div. 490 
An officer may arrest juveniles after observing marijuana 
in plain view on the floor of their automobile and may 
validly search the vehicle and seize the marijuana. State 
v. A. C. App. Div. 571 
A juvenile found to be in possession of marijuana or 
associating with those smoking marijuana may be convicted 
under N.J.S.A. 2A:4-14 and 2A:170-1 and adjudicated a 
delinquent, regardless of the fact that a portion of the 
latter statute which requires that persons furnish a “good 
account” of themselves has been held invalid. State v. 
BE. Bp AOS sk hss ss wrens ee ine cies os (ee 
Adminissions obtained from a juvenile in pre-adjudica- 
tory interrogation by police are admissible even though 
the Miranda warning given him was incomplete since it 
did not include the offer of a lawyer. and even though the 
parents were not present. State v. In the Interest of R. W. 
App. Div. . 685 
Questioning of a juvenile is proper if conducted fairly 
and in accordance with due process, even if the police were 
unable to locate his parents and fail to give the full Mir- 
anda warning. State v. In the Interest of R. W. App. 
Div. . 685 
As made hin by R. 5:3-6, the consideration of a prior 
record for adjudication purposes is improper but is proper 
for dispositional purposes under R. 5:9-1(f). State v. A. H. 
App. Div. ‘ 706 
Fundamental fairness compels the allowance of allocu- 
tion where a juvenile has been adjudicated delinquent. 
State -v; A; i. Ap. WV. . 2. sn o5 ed Swe ee tin os caccees TOG 
Under the Controlled Dangerous Setetanene Act, a youth- 
ful marijuana first offender may be placed on probation 
without any adjudication of guilt, and all records of the 
offense may be expunged at the expiration of probation. 
State v. Haynie/State v. Acosta Essex C. C. 707 
The classification established by the Legislature for dis- 
position of violators of criminal statutes based upon age, 
N.J.S.A. 2A:4-37, does not violate the equal protection 
clause of the Fourteenth Amendment. State in the Interest 
of K.V.N. App. Div. 1115 
Where the adequacy and walnndasionin of a confession 
by a juvenile is at issue, there must be a guantum of cor- 
roboration beyond that required with respect to confes- 
sions of adults. State in the Interest of W.J. App. Div. 1198 


Labor Relations 

The Revised Affirmative Action Plan intended to insure 
employment of minority groups in the construction of the 
partially federally funded N.J. Medical College and incor- 
porated in the job specifications as instructions to bidders 
is valid as a means of insuring compliance with executive 
orders requiring non-discrimination by contractors in fed- 
erally funded sient Joyce v. McCrane. U.S. Dist. Ct. 
"ES 1 5S ee peat MRI Serie Sister ree Pe NEN i Oyo Fe Yc. 83 


State contract bid provisions requiring unions to admit 
qualified minority group journeymen to membership do 
not usurp unions’ right to choose their own members in the 
light of substantial evidence showing that some of the 
unions have discriminated against minority groups in the 
past. Joyce v. McCrane. U.S. Dist. Ct. (N.J.) .. 8 


The determination as to whether a particular supervisory 
employee should be included in a negotiating unit for 
school supervisory personnel requires a factual finding by 
PERC as to the exsitence of a substantial actual or poten- 
tial conflict of interest by reason of the managerial respons- 
ibilities of that employee over the other supervisory per- 
sonnel. Bd. of Educ. v. Wilton. Sup. Ct. 


The PERA provides that a negotiating unit shall be de- 
fined with due regard for the community of interest 
among the employees concerned and thus excludes from a 
unit those with actual or substantial potential conflict of 
interest. Elizabeth Fire Officers Ass’n v. Elizabeth, Eliza- 
beth Police Superior Officers Ass’n v. Elizabeth. App. 
Div. ... 290 

As a general oiiuieiitia, oe mere fact that all in a 
proposed negotiating unit are superior officers does not per 
se establish the necessary community of interest for the 
unit. Elizabeth Fire Officers Ass’n v. Elizabeth, Elizabeth 
Police Superior Officers Ass’n v. Elizabeth. App. Div. . 290 

Since the PERC included in respective units all superior 
officers of police and of firemen, merely on finding they 
were not “managerial executives” within PERA and with- 
out finding on question of community of interest and poten- 
tial conflict of interest between different ranks of officers, 
matter is remanded tor specific finding with supporting 
reasons as to respective officers in this regard and inclusion 
or exclusion of respective officers in particular supervisory 
personnel negotiating unit accordingly. Elizabeth, Fire Of- 
ficers Ass’n v. Elizabeth, Elizabeth Police seeaeeaal Officers 
Ass’n v. Elizabeth. App. Div. ..._......... ... 290 

An association of nurses is not disqualified ens acting 
as bargaining agent for non-supervisory nurses merely 
because it has many supervisors within its membership. 
Bowman, et al v. Hackensack Hospital Assn. Chan. Div. 963 

Held, on facts, the nursing faculty of a hospital is an 
appropriate bargaining agent. Rowman, et al v. Hacken- 
sack Hospital Assn. Chan. Div. ...................... 963 





Labor Relations, Cont’d 

Where testimony shows that a majority of the members 
of a bargaining unit wish to be represented by such unit, 
an election by secret ballot need not be ordered. Bowman, 
et al v. Hackensack Hospital Assn. Chan. Div. 963 


A claim that the collective bargaining agreement violates 
the Civil Rights Act is not barred by prior arbitration of 
the plaintiffs grievances under the agreement. Page v. 
Curtiss-Wright. U.S.D.C. 


Landlord and Tenant 

Where commercial lease requires arbitration of any claim 
relating to amount of rent payable and payment during 
arbitration, tenant must pay rent due without reduction 
pending arbitration, despite setoff claim for paving of 
parking area. Kruvant v. Sunrise. Essex Co. Dist. Ct. . 35 


Marini v. Ireland does not apply to commercial leases 
due to language in that opinion concerning housing stortage 
restricting its application to residential tenancies. Kruvant 
v. Sunrise. Essex Co. Dist. Ct. 


Landlord’s notice by certified mail satisfied a lease ter- 
mination provision requiring notice by registered mail 
where the notice was received by the tenant within the 
time limited by the lease. 243 So. Harrison St. Corp. v. 
Ogust. Essex Co. Dist. Ct. -- 8 


In a commercial or industrial lease, an exculpatory clause 
is valid in the absence of unequal bargaining power, public 
interest or ambiguities in the language of the lease. Swiss- 
craft v. Alad, et al. App. Div. . wos Qao 


An exculpatory clause cannot exempt a landlord from 
liability for future willful act or gross negligence. Swiss- 
craft v. Alad, et al. App. Div. cag 235 


Tenant may recover on contract from the landlord a por- 
tion of the rent paid during a period when the landlord 
had breached his express or implied warranty of habita- 
bility, the measure of damages being the difference between 
the value of the premises in their actual condition and the 
rent paid. Berzito v. Gambino. Union Co. Dist. Ct. 311 


In view of the housing situation as it relates to plaintiff, 
plaintiff cannot be deemed to have waived her claim for 
breach of covenant of habitability by paying full rent for 
1% years after the breach by the landlord. Berzito v. Gam- 
bino. Union Co. Dist. Ct. 


Prior summary dispossession proceedings are not res 
judicata as to an action for breach of warranty of habita- 
bility or for unpaid rent. Berzito v. Gambino. Union Co. 
Dist. Ct. 

New Laws Enlarging Tenanitel ‘Rights 

An exculpatory clause in a commercial lease should not 
be construed to exculpate a landlord for his negligence 
unless the clause expressly so states or the intent to do so 
is evident from the arrangement of the parties. Carbone, 
et al v. Cortlandt Realty Corp., et al. Sup. Ct. . 570 

Landlord who brings summary dispossess action under 
N.J.S.A. 2A:18-53 for non-payment of rent is not entitled 
to recover rent in that action and order directing payment 
to landlord of rent held in escrow and granting possession 
is erroneous. Sprock v. James, et al. App. Div. 630 

Equitable defenses were available in summary dispossess 
action brought prior to Marini v. Ireland. Sprock v. James, 
et al. App. Div. +42 Ge 

The doctrine of Marini - Vv. eateaa does not apply where 
a lease was negotiated at arm’s length between parties of 
equal bargaining power and provides for arbitration of 
all disputes and payment of rent during arbitration. Kru- 
vant v. Sunrise. Sup. Ct. . 653 

When and in what deeinestuniee the ancien of Marini 
v. Ireland should be applied in other than residential situa- 
tions left open for future determination. Kruvant v. Sun- 
rise. Sup. Ct. .-» 65S 


Held, on facts, landlord entitled amy possession for failure 
of tenant to pay base rent provided in lease although 
ultimate rent had not been determined. Kruvant v. Sun- 
rise. Sup. Ct. srste gia pn seca 

An increase in rent in ‘eeeiation for poe tenant’s par- 
ticipation in a tenants’ meeting may be invalid and a bar 
to eviction of the tenant for non-payment of the increase 
even though it occurred prior to the enactment of N.J.S.A. 
2A:42-10.10. E. & E. Newman, Inc. v. Hallock. App. Div. 998 

There is no provision in the District Court Act for dis- 
possess of a hold over week to week tenant; the landlord’s 
remedy is by ejectment. Schlesinger v. Brown. Essex Cty 
Dist. Ct. 1058 


The landlord of a tenant from week to week may not 
utilize the summary dispossesses procedure. Schlesinger v. 
Brown. Essex Cty Dist. Ct. .. 1058 

Where judgment for possession was affirmed for the pos- 
sible future convenience of the landlord if the tenant de- 
faulted in paying rent pending completion of arbitration 
proceedings and such affirmance was based entirely on 
landlord’s representation that it was only interested in 
receiving rents, landlord cannot thereafter change its posi- 
tion by refusing to accept rent and insist on possession, 
Kruvant v. Sunrise Market, Inc. Sup. Ct. 1095 


A landlord is not entitled to possession when the unpaid 
rent was paid into court prior to final judgment. Kruvant v. 
Sunrise Market, Inc. Sup. Ct. 


Landlord’s Liability 


In a sidewalk injury case against the abutting owner, 
plaintiff must offer proof that the owner or his predecessor 
in title planted the tree which uprooted the sidewalk and 
caused the plaintiff’s injury in order to establish a prima 
facie case of negligence. Murray v. Michalak. App. Div. 468 


Leases 
In a commercial or industrial lease, an exculpatory clause 
is valid in the absence of unequal bargaining power, public 
interest or ambiguities in the language of the lease. 
Swisscraft v. Alad, et al. App. Div. 235 
An exculpatory clause cannot exempt a landlord from 
liability for future willful act or gross negligence. Swiss- 
craft v. Alad, et al. App. Div. : 235 
An exculpatory clause in a Ciincmenhal lenes should not 
be construed to exculpate a landlord for his negligence 
unless the clause expressly so states or the intent to do 
so is evident from the arrangement of the parties. Carbone 
et al v. Cortlandt Realty Corp., et al. Sup. Ct. 570 
Held, on facts, landlord entitled to possession for failure 
of tenant to pay base rent provided in lease although 
ultimate rent had not been determined. Kruvant v. Sun- 
rise. Sup. Ct. 


The doctrine of Marini v. Ireland does not apply where 
a lease was negotiated at arm’s length between parties of 
equal bargaining power and provides for arbitration of all 
disputes and payment of rent me arbitration. Kruvant 
v. Sunrise. Sup. Ct. 653 

While generally time is of me essence on an option, as 
to renewal options in leases failure to give timely notice 
of exercise may be relieved against if fraud, accident, mis- 
take or surprise are shown or there are other special cir- 
cumstances warranting equity in granting relief. Sosanie 
v. Pernetti. Chan. Div. 677 

Where delay in giving on of exercise of option to 
renew lease was not so great as to constitute laches, and 
failure was attributable to honest mistake, and tenant 
has a valuable interest in the property and the delay has 
caused no injury to lessor, such “special circumstances” 
exist as will warrant equity in relieving the tenant against 
the consequences of his failure to give timely notice. 
Sosanie v. Pernett.i Chan. Div. ' . 677 

On facts, exercise of option to renew lease valid although 
exercise came after deadline provided for in lease. Sosanie 
v. Pernetti. Chan. Div. 


Legal Aid 

Legal Aid For Servicemen Expanded 

While termination of an O.E.O. funded agency requires 
a full and fair hearing by O.E.O. before taking such action, 
denial of refunding requries merely an opportunity to 
show why such action should not be taken. Monmouth 
Legal Services v. Carlucci. U.S.D.C. 


Libel 
Actions for libel and invasion of the right of privacy 
without special damages do not abate upon the death of 
plaintiff during the pendency of the litigation since sur- 
vival statute should not be modified to exclude emotional 
torts. Weller v. Home News Publishing Co., et al. Law 
Div. 1 
A photograph falsely depicting a woman as a charity 
patient may be the basis for a libel action by her daughter 
and son-in-law since neither intent to defame nor the 
naming of the plaintiff is a necessary element in an 
action for libel. Weller v. Home News Publishing Co., 
et al. Law Div. 1 
Where a third party wuld act ies a deletes 
writing to relate to Plaintiff, libel will not lie. Scelfo v. 
Rutgers University, et al. Law Div. 1058 
Municipal police officer is a “public official’’ and, as such, 
falls within the actual malice requirement of New York 
Times v. Sullivan. Scelfo v. Rutgers University, et al. 


Licenses 

An increase in a mobile home park license fee was not 
invalid where it was proportionate to the financial impact 
of the park upon the cost of local governmental services. 
Nelson Cooney & Son v. South Harrison. Sup. Ct. ... 98 

The trial court erred in considering the effect of the fee 
upon the park operator’s profit and his competitive position 
as against other neighboring parks. Nelson Cooney & Son 
v. South Harrison. Sup. Ct. oecaKe 98 

The Director of the Division of Aeronautics may not 
grant a fixed base operator’s license ‘which permits the 
holder to repair airplanes as a business) without a public 
hearing. Trenton Aviation, Inc. v. Gerard, et al. App. 
Div. a 


Lie Detectors 

Court may consider on hehalf of defendant results of 
post-conviction polygraph report as to facts not considered 
by trial jury or material to their deliberations in arriving 
at determination concerning sentence. State v. Watson. 
Hudson Co. Ct. 5 


Limitations 

Statute of limitations bars action by wife against hus- 
band for negligence where accident occurred more than 
two years prior to the filing of the personal injury claim 
against the husband. Holmes v. Russ, et al. Law Div. . 215 


Consolidation of wife’s action against defendant for per- 
sonal injuries with husband’s action against same de- 
fendant for property damages does not avoid or toll ban of 
Statute of Limitations on her claim against her husband 
since it gave no notice of any claim against him for her 
injuries. Holmes v. Russ, et al. Law Div. ........... 215 


Plaintiff’s suit to have defendant’s name removed from 
the ballot as a candidate for tax assessor because defend- 
ant was ineligible was a proceeding in lieu of prerogative 
writ and therefore governed by the 45-day limitation, 
which 45-day period did not begin to run until plaintiff 
learned of defendant’s ineligibility for the office. Alongi 
v. Schatzman. Sup. Ct. ‘ 216 


The four month limitation on refund claims in N.J.S.A. 
54:39A-8 is mandatory. William McCullough Transporta- 
tion Co. v. Div. of Motor Vehicles. App. Div. .. 216 


The 2 year limitation of N.J.S.A. 2A:14-2 applies to an 
action to recover damages for personal injuries sustained 
as result of alleged breach of warranty, not the 4 year 
limitation of N.J.S.A. 12A:2-725. Garfield v. Furniture 
Fair-Hanover. Law Div. 332 


A cause of action does not accrue in a medical malprac- 
tice case until plaintiff is or should be aware of his injury 
and its causal relationship to the negligent treatment unless 
the circumstances of delay suggests injustice will thereby 
be done. Lopez v. Swyer. Super. Ct. App. Div. .. 682 


N.J.S.A. 14:1-1 does not apply to paving of public streets 
and hence an action for damages against the contractor who 
paved or constructed the public street by one injured in a 
fall thereon more than 10 years after the work was done 
is not barred by that statute. Rosenberg v. Township of 
North Bergen et al. App. Div. é - «. 10 


The construction or paving of a public street is not an 
improvement to “real property” within the meaning of that 
term in N.J.S.A. 14:1-1. Rosenberg v. a of North 
Bergen et al. App. Div. 707 


N.J.S.A. 2A:14-2 bars amendment of plaintiff’s complaint 
to add a new party defendant and assert a new and sepa- 
rate cause of action against that party more than 2 years 
after the accident but does not bar a defendant’s third 
party complaint for contribution or indemnification since 
that claim does not arise unless and until plaintiff recovers 
judgment against the cross-claimant. McGlone, et al v. 
Corbi, et al. Sup. Ct. ’ 790 
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Under the . Federal rules a claim ‘asserted in an amended 
complaint which arose out of the same transaction as that 
in the complaint is deemed asserted as of the date of the 
original complaint for the purpose of a statute of limita- 
tions. Fashion v. Cocker. U.S.D.C. 987 

Since the federal Civil Rights Act contains no period of 
limitations, the analogous state statute of limitations gov- 
erns. Page v. Curtiss-Wright. U.S.D.C. 1083 


Loitering 

Ordinance prohibiting loitering which causes danger of 
a breach of peace, or disturbance or annoyance to repose of 
any person, or obstructs free passage of persons or vehicles 
or interferes with person lawfully in a public place in- 
cluding making offensive remarks calculated to annoy 
the person does not fail to sufficiently define the pro- 
scribed conduct, nor violate the freedoms of speech and 
expression, nor grant excessive decision-making power to 
police to determine the criminality of conduct. Camarco 
v. Orange. App. Div. 1093 


Malpractice 

The allegation that the prosecutors failed to provide de- 
fendant with evidence which would have exculpated him 
does not constitute a cause of action for malpractice. 
De Groot v. Muccio, et al. Law Div. 554 

A cause of action does not accrue in a medical malprac- 
tice case until plaintiff is or shculd be aware of his injury 
and its causal relationship to the negligent treatment unless 
the circumstance of delay suggests injustice will thereby 
be done. Lopez v. Swyer. App. Div. 682 

The confidential doctor-patient relationship requires the 
doctor to disclose to his patient fully the facts of the med- 
ical case and silence in this regard may be sufficient to 
permit an inference of constructive misrepresentation. 


Lopez v. Swyer. App. Div. ? 682 


Manslaughter 

Manslaughter includes only those homicidal acts which 
are committed without intention to kill. Fear as well as 
anger or rage may reduce a homicide to manslaughter. 
State v. Bonano. App. Div. .. , 119 


Maritime Law 

Strict Boat Safety Ahead 767 
Master and Servant 

An employer is entitled to seek indemnification from its 
employee's liability insurer against a respondeat superior 
suit brought against it by the employee’s wife even where 
interspousal immunity is involved. Surnack v. Surnack, _ 
et al. Law Div. 1014 

A trip by two nuns to ondeenin hedanente furnished by 
a University does not arise out of or occur in the course 
of their paaecacigiel Thering v. Reinkemeyer. Law 
Div. . : , ose 1214 


Mausoleums 

An unincorporated cemetery is not subject to N.J.S.A. 
8:2-24 under which the co-owners of a mausoleum have 
power to grant or withhold permission for a burial or to 
consent only on condition that a particular space be used. 
Galasso v. Del Guercio, et al. Chan. Div. 338 

A tenant in common of a mausoleum does not have the 
right to exclude a cq-owner from use of a particular part 
of the Sinaia Galasso v. Del Guercio, et al. Chan. 
Div. : per 338 


Mechanic’s Liens 

A subcontractor’s suit to enforce a mechanic’s lien is sub- 
ject to summary judgment if the plaintiff fails to endorse 
the time of the commencement of the action upon the 
lien claim, even though no one actually is prejudiced, since 
the endorsement requirement of N.J.S.A. 2A:44-99 is sub- 
stantive and mandatory. Miselly Masons, Ine. v. D. H. 
Overmyer Co., Inc., et al. App. Div. 239 


Medical Payments 

N.J.S.A. 17:28-1 authorizes the payment of medical ex- 
penses under a liability policy regardless of the assured’s 
position of liability; it is immateriai that the claimant and 
the assured may have been co-employees. Thering v. 
Reinkemeyer. Law Div. ; 1214 


Mergers 
Federal Maritime Commission has no authority to ap- 
prove merger agreements 447 


Migrant Workers 

A migrant worker must be allowed to receive visitors of 
his choice, including the press, at his living quarters, so 
long as there is no behavior hurtful to others. State v. 
Peter K. Shack and Frank Tejeras. Sup. Ct. 535 

The ownership of real property does not include the right 
to bar access to governmental services available to migrant 
workers. State v. Peter K. Shack and Frank Tejeras. 
Sup. Ct. 535 


Minimum Fee Schedules 
A.B.A. Ethics Opinion re: effect of minimum fee sched- 
ules 7 edi 21 


Misconduct in Office 

Misconduct in office is corrupt misbehavior by an officer 
in the exercise of the duties of his office or while acting 
under color of his office. State v. Seaman. App. Div. 291 


Missing Persons 

Where a father disappears after killing his wife and a 
daughter, the proceeds of life insurance policies on their 
lives payable to him as the designated beneficiary and sur- 
plus funds from the foreclosure of, real estate owned by 
him should be paid into court and disbursed by a trustee 
appointed pursuant to N.J.S.A. 3A:39-1 for the support 
and maintenance of the absentee’s infant children. DeSena 
v. Prudential Ins. Co. App. Div. 1215 


Monopoly 

Held, on facts, organizational provisions of a real estate 
multiple listing service, by which its members engage in 
a concerted refusal to deal with or admit non-members, 
constitute an illegal restraint of trade. Oates v. Eastern 
Bergen County Multiple Listing Service. Chan. Div. 215 

The New Jersey Antitrust Act calls for the application of 
the Federal per se doctrine in the consideration of com- 
binations in restraint of trade. Oates v. Eastern Bergen 
County Multiple Listing Service. Chan. Div. 215 
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Mortgages 
A corporation whose charter has been repealed for non- 
payment of taxes does not have the power to mortgage its 
property but only has the power to wind up its affairs 
Higi v. Elm Tree Village Chan. Div. .............. 315 
A mortgage given by a corporation for the purpose of 
continuing its business after its charter has been repealed 
and never reinstated is invalid. Higi v. Elm Tree Village. 
SUMMING kg Gis ned RIE KOR ee OMe SSE ee 315 
Suit may be iim upon a note secured by a mort- 
gage without first foreclosing the mortgage. Schwartz v. 
CO SS © Re en esne A ne nese e are. 685 
Though on facts in instant case there is nothing to war- 
rant departure from rule permitting suit on note without 
first foreclosing mortgage, difference in practice on note- 
mortgage and bond-mortgage criticized, legislature asked 
to consider problem and make practice uniform, and sug- 
gestion made that in absence of seasonable legislative ac- 
tion adoption of a modified R. 4:65-5 will be considered. 
Soliwariw 9. Bender, Sup. (Ct. ..... 5 se cccn ck cess 685 
A mortgagee may not refuse to accept payment under 
protest of the amount claimed to be due by the mortgagee 
on a mortgage and a tender of such amount, though under 
protest, stops the running of interest. Strulowitz et al v. 
Susan B. Anthony Building & Loan Assn. Chan. Div. .. 822 
Unless the mortgage provides therefor, the mortgagee 
may not prepay taxes and charge the mortgagor interest 
thereon. Strulowitz et al v. Susan B. Anthony Building & 
Nes AGED TURAN UDI. oo. 3 ic do Se satpro oule sy ets soe ane 822 
Even if a mortgagee in possession collects more rents 
than it disbursed, the mortgagee is not obligated to apply 
the excess rents to its mortgage so as to cure the default 
that occurred prior to its possession; such excess is to be 
accounted for in determining the amount due on the 
mortgage. Eisen v. Kostakos. App. Div. .............. 1079 


Motion for Judgment 

Where plaintiff testified that the front wheel of the 
motorcycle that he had purchased two days earlier from 
defendant dealer under‘a “new bike” warranty suddenly 
stopped rotating without the plaintiff having applied the 
brakes and where plaintiff’s expert witness gave two pos- 
sible causes for the wheel’s failure to rotate, one of which 
concerned improper tightening of a nut by the defendant 
dealer, it was error for the trial judge to grant a motion 
for judgment under R. 4:40-1 in favor of defendant. Sabloff 
v. Yamaha Motor Co., et al. App. Div. beet et 138 

It is always a better practice to submit dee: questions of 
fact to the trier of the facts reserving the motion for 
judgment n.o.v. until after the verdict is rendered espec- 
ially where credibility is the fulcrum upon which the 
issue turns. Sabloff v. Yamaha Motor Co., et al. App. 
RRS 2 SL cokeiiy heme Sod aha Sewer wads oa Eee Lie bee 138 

In passing upon a Stein s mation for judgment in his 
favor made at the close of all the proofs under R. 4:40-1, 
the test to be applied by the trial judge is whether the 
evidence, accepting as true all the evidence which sup- 
ports the plaintiff’s position, together with the legitimate 
inferences therefrom could sustain a judgment in favor of 
plaintiff. Sabloff v. Yamaha Motor Co., et al. App. Div. 138 


Motions 
Third Circuit Revises Motion Rule 


Motor Fuels 

The Motor Fuels Act (N.J.S.A. 54:39-1 et seq.) contains 
sufficiently definite standards for determining who pays 
the tax and, hence, is not unconstitutional on its face. Dep- 
kin =: Direction: App: Div. .. csbseneuevines er 

The determination as to whether he “Motor Fuels Act is 
unconstitutional as applied to a particular taxpayer can 
best be determined after the administrative remedies have 
been exhausted. Depkin v. Director. App. Div. ....... 427 


Motor Vehicle Act 

In absence of evidence that car was not equipped with 
braking devices specified in N.J.S.A. 39:3-67, it is proper 
to refuse to charge that provision of the Motor Vehicle 
Act. McGlone, et al v. Corbi, et al. Sup. Ct. ......... 790 


Motor Vehicle Funds 

Assets of the Motor Vehicle Liability Security Fund may 
not be used in connection with the partial rehabilitation of 
an insolvent insurance company under a plan of reorganiza- 
tion which does not provide for full reimbursement to the 
Fund. Clifford v. Concord Insurance Company. App. 
Div. Re ree ts ee Se ee 487 


Motor Vehicles 
Prosecution for motor vehicle violation is quasi-criminal 
and State has burden of proving all elements of the offense 
beyond a reasonable doubt. State v. Wenzel. App. Div. 131 
The 300 foot frontage requirement of N.J.S. 39:1-1 for 
“residence district” simply means that 300 feet of the 600 
feet on one side of the highway must be used for resi- 
dential purposes and does not require that there be 300 
feet of building frontage in the 600 feet of highway. 
ee WSN, MATS ADIY, gas oo - ce Seen ayuw banged 175 
State v. Zeus and State v. Bastian not followed. State 
MMPI EREMNSEDIGT, oa c.e 5 ow ans o wih wei wae ee ub wre piel = .. 175 
N.J.S.A. 39:4-50(a) yuan oemetietten of a person as a 
second offender even though the second drunken driving 
violation occurred before sentence was imposed for the 
first offense. State v. Guiendon. App. Div. rere | | 
N.J.S.A. 24:18-38.1 et seq. providing for forfeiture of 
motor vehicle used in connection with narcotics offense is 
constitutional. State v. Garcia. Law Div. .............. 446 
Bankruptcy Bars Suspension Of Driver’s License For 
Non-Payment Of JUGRMENE |... 6. es cde ic eee c ews 548 
Forgery of driver’s license and automobile registration 
are dealt with exclusively under the provisions of Title 39. 
Site v. donnson: App: Div. .......6..065. osssawcseceacs 590 
Proof that a defendant had knowledge of the suspension 
of his vehicle registration is needed for convictions under 
R.S. 39:3-37 (misstatement of facts in an application for 
registration of a motor vehicle) and R.S. 39:3-43 (applica- 
tion for a registration certificate during suspension). State 
w. Bammond. Camden Cty Ct... occ ci ceew canes 963 
Loadometer readings are satisfactory evidence to support 
convictions for vehicle weight violations. State v. Horn. 
ER asane ty A SNENREI MONEE 5s 555 fo: d.0id anisms oe BS alone le 1130 
County police officers have authority to enforce the pro- 
visions of N.J.S.A. 39:4-75 and to stop and weigh vehicles 
suspected to be in violation of the weight limits posted 
for bridges. State v. Horn. Bergen County Court .... 1130 


Local law enforcement against overweight vehicles does 
not impose an undue burden on interstate commerce. State 
wv. Horn. Bergen County Court ..................... 1130 


Municipal Courts 
Hearings As To Probable Cause, by Hon. George L. 
RNR IRNRN Eo ic 303 schists sg aes tae a ora nn in ce nnn Oe RE 81 
Supreme Court Establishes Right To Assigned Counsel 
MRR APTA MOTRORBES goons once: Codes 03! Vn aes ow won VIS 421 


Municipal Law 

Municipality may not require subdivider to donate land 
to increase right-of-way of existing, abutting street already 
serving municipality on application for classification. 
Princeton v. Planning Board. App. Div. .............. 19 


Township Committee should apply R. 1:3-3 on appeal 
from Planning Board in determining whether appeal was 
timely. Princeton v. Planning Board. App. Div. ....... 19 


A neighboring municipality has standing to challenge the 
granting of a variance by an adjoining municipality where 
the area is built up and affected property is near the 
municipal border. Roselle Park v. Union. Law Div. ... 35 

A senior citizens’ housing project promotes the general 
welfare and is a sufficient ‘‘special reason” to justify a use 
variance under N.J.S.A. 40:55-39(d). Roselle Park v. Union. 
Mi EDIT 5 2 ie cr i515, & Saeco come Te IN I IR eee aN Te 35 

City ordinance cannot general =~ be amended by resolu- 
tion but must be done by an amendatory ordinance. Kessler 
WRI AW IMs. 5 nonce eds 4 a eee 82 


Designation of the “Public Officer’ under a rent control 
ordinance should be by title, not by name of an individual, 
and must be by ordinance. Kessler v. Passaic. Law Div. 82 

Since municipalities may only exercise those powers 
expressly or impliedly granted under statute, a municipal 
ordinance which has as its aim general control over the 
use of signs within the municipality is beyond the power of 
the municipality and is not sustainable under N.J.S.A. 
40:69A-29 which does not confer a blank police power 
upon municipalities choosing a form of government under 
the Faulkner Act. State v. Boston Juvenile Shoes. App. 
MW ec esse haces tape doses pei s CaP? Ee 113 

A building caveat may nee pene where the lot does 
not meet a minimum size requirement even though that 
requirement was increased after re-subdivision was per- 
mitted unless the owner has made substantial expendi- 
tures in reliance on, or required by, the subdivision. 
Sandler v. Bd. of Adjustment, et al. App. Div. ..... .. 169 

The rule that zoning requirements may not be changed 
for a “reasonable time” after a re-subdivision is approved 
does not apply unless the property owner has made sub- 
stantial improvements in reliance upon the resubdivision, 
comparable to those required of a developer of a large 
tract of raw land. Sandler v. Bd. of Adjustment, et al. 
cc - Che. C1 Se or mae Sele Sp ap nemie ei ere uape eb te ne tye yils JON, Gb 169 

A public official of a municipality is entitled to have the 
municipality retain and pay for counsel to defend him in a 
suit arising out of actions which were within the apparent 
sphere of his duties and which were for the benefit of the 
municipality. Marion Cobb, et als v. City of Cape May, et 
als. Law Div. Saray ta op acd oe hss Ce 290 


An ordinance wihiete: Seeceinnien against non-residents 
of a municipality by establishing a fee for use of its 
beaches which is higher for non-residents than for resi- 
dents is not void if there is a reasonable basis for differ- 
entiating between residents and non-residents and if the 
disparate treatment between residents and non-residents is 
reasonable and has a rational relationship to the object 
sought to be achieved. Neptune City et al v. Avon-by- 
the-=pen: 3snw Div... 6255-0 we chest eeenas .. 292 

The Municipal Planned Unit Develesmnaed Act does not 
permit nonresidential uses which are designed to benefit 
others outside the area of the planned unit. Rudderow 
et als v. Mount Laurel et als. Law Div. .............. 310 


An ordinance which is adopted pursuant to the Munici- 
pal Planned Unit Development Act is invalid if it does not 
provide for specific districts in which planned unit devel- 
opments may be built. Rudderow et als v. Mount Laurel 
et als. Law Div. i Renee ae .. $310 

A municipality has on power . iantie ton any person any 
land or building not needed for public use, as long as the 
lease is designed to serve a public purpose for the general 
welfare of the serena Brody v. Millville. Law 
Div. erator ip sche AE nian ECE PEAS TEU Aaa MET oa TRE Rea 311 

A meniabeaitie: a the power to construct a building 
for lease and to issue bonds to raise funds for the con- 
struction, since such powers are incident to the power to 
lease. Brody v. Millville. Law Div. .................. 311 


Neither laches, estoppel nor doctrine of relative hardship 
will bar attack on void action of a planning board. Dover 
Township Homeowners etc. v. Township of Dover, et al. 
PRION «sos Sache a open e Sec haw Re A Te 402 


Failure to set forth a map of proposed election districts 
except by reference to map on file with the municipal 
clerk did not invalidate publication of ordinance. Reisdorf, 
et al v. Mayor of Mountainside. Law Div. .......... 534 


Held, on facts, ordinance increasing number of election 
districts from five to ten was authorized by disproportion- 
ate number of voters in prior districts. Reisdorf, et al v. 
Mayor of Mountainside. Law Div. .................... 534 


A municipality may not require the posting of an addi- 
tional cash deposit to assure the compietion of subdivision 
site improvements as a condition to the issuance of a certi- 
ficate of occupancy. J. D. Land Corp. v. John T. Allen, et al. 
App. Div. Bila -Sse: SHS sa rim id Sots keh isa are aa VE Race ee teeters ME 534 


The withholding of a certificate of occupancy as a sub- 
division control must be related to the health, welfare and 
safety of the occupants of the residence for which the 
certificate is sought. J. D. Land Corp. v. John T. Allen, et al. 
ARMOR BIW 53 esis 5S Sch sk SS OS a eee 534 


A municipality does not have any power to compel bar- 
ber shops to close on Wednesdays, or any other days except 
Sundays and holidays. Tonsorial, Inc. v. City of Union 
MSU SER NSIS MOG. oe. pipes ain nes aise Rese oie en ve eRe gue 535 


The legislative function to establish the eligibility and 
term of office of municipal commissioners is within the 
powers of the State Legislature and may not be legally 
altered by the municipality by local ordinance, either vol- 
untarily adopted by the board of commissioners or upon 
approval of the electors under the initiative method. Henry 
G. Lynch et al v. Town of West New York et al. App. 
Ll eee eee eee eee ener Sou io 554 


That there is a difference between the “Governing Body” 
and a “Public Officer” of a municipality is made manifest 





by the definitions of these terms expressly set forth in 
N.J.S.A. 40:48-2.4, and accordingly N.J.S.A. 40:48-1 does 
not apply to or warrant the making of an ordinance pre- 
scribing and defining the duties and terms of office of 
commissioners elected by the people. Henry G. Lynch 
et al v. Town of West New York et al. App. Div. ..... 554 

N.J.S.A. 40:48-2.8 does not bar the right of an aggrieved 
person, including an assignee of a tax lien, to recover dam- 
ages from local officials or a municipality for wrongful 
destruction of his property where there has been a failure 
to comply, at least substantially, with the statutory pro- 
visions governing the demolition of substandard buildings. 
Hepner v. Twp. Committee of Twp. of Lawrence. App. 
MENT ~~ ocig sender ye tice etacedls Ine rd oe aa aE ETE 658 


An assignee of a tax lien who is exercising effective pos- 
session and control of the premises has standing to chal- 
lenge the validity of a demolition order. Hepner v. Twp. 
Committee of Twp. of Lawrence. App. Div. ........... 658 


Held, on facts, restriction in deed conveying land to 
municipality that the land could be used only for “free 
public playground” does not bar construction of a swim- 
ming pool complex thereon but the same cannot be oper- 
ated on a fee or charge basis. Lander, et al v. Village of 
South Orange, et al. Sup. Ct. ..................... . 684 


N.J.S.A. 40:14B-68 exempts municipal utilities authori- 
ties from compliance with the bidding statute, N.J.S.A. 
40:50-1. Remsco, et al v. Raritan Twp. ee Utilities, 
COC ARI DEVS. cic oy aoe Ea etna a as ..... 684 


The restrictions of N.J.S.A. 40:9-3 are not condita toa 
municipal utilities authority since N.J.S.A. 40:14B-68 ex- 
empts such authorities from compliance with the bidding 
statute, N.J.S.A. 40:50-1. Dobson, Inc. v. Raritan Twp. Util- 
ities Authority, et al. App. Div. ..................... 685 


An action will not lie to recover riot damages upon a 
charge of negligence with respect to discretionary decisions 
made by municipal authorities. A & B Auto Stores, etc., 
et al v. Newark. Sup. Ct...... ... ....... eee . 702 

In imposing liability on municipalities without fault, the 
riot statute (N.J.S.A. 2A:48-1 to 7) does not violate the due 
process of equal protection clauses of the Fourteenth 
Amendment. A & B Auto Stores. etc., et al v. Newark. 
NOOR, 5. coe Sohn or So Se Scene Oe a oe 702 

Municipal consent is a prerequisite to any extension of 
service by a water company to territory within its juris- 
diction. Brick Township v. Suuth Lakewood Water Com- 
DAV: ABD DIV. .o.26654'9 osteo oierd va aus iba eet 766 

The Public Utility Commission can review a refusal by a 
municipality to consent to extension of water services into 
its territory. Brick Township v. South Lakewood Water 
Company. App: DIV... oe ssc ec ce csc 5 oe eas pes one os eae 766 


A township which reserves the right to reject any and all 
bids does not have the power to arbitrarily reject all bids, 
including the low bid which is less than the township 
engineer’s estimate of the cost of construction, although it 
would have the right to reject all under appropriate cir- 
cumstances. Cardell, Inc. v. Township of Woodbridge. 
PRD PERE M6 6 oo sis a: sce aisle A neesteRcro oiik ta wees eee noe eae .. 790 


Held, on facts, actions of planning board did not con- 
stitute approval of entire apartment project nor did owner 
establish expenditure of such substantial amount in reli- 
ance on such alleged approval as to é¢stop municipality 
from denying same. Molino v. Mayor of Glassboro, etc. 
EE ovis canine elo wise wont ois hace Deo ao EO 962 


A municipality cannot by ordinance delineate a percent- 
age of damage or destruction of a non-conforming con- 
struction beyond which such structures may not be re- 
stored or repaired. Spiegle v. Borough of Beach Haven. 
PROD IY 5 ec 2h stains Hi ee Seb ise ean a eer ne ee Pepe LO eee 962 


A former township tax assessor does not have the right 
to be restored to his former position after it has been 
abolished in favor of a three man board by referendum 
in a general election. Morrison v. Jackson, et al. App. 
MES er ovanes ie oad Sot Sod- oN ara sar PCs ao ae OO oe 982 


A township and its electorate acting in good faith and 
for good cause, and in accordance with the provisions of 
statute may eliminate the position of tax assessor in favor 
of a three man board and the former tax assessor, even if 
entitled to tenure in that office, is not entitled to one of 
the positions on the new nee Morrison v. Jackson, et al. 
IABND?, DAV acc csc.e gts age nie ne or Mesos oe eae ray rare ee 982 


One who accepts appointment as mayor of a municipality 
necessarily abandons his rights to a term on the council 
since the two officers are incompatible. Engle v. Sorrentino. 
Law Div. 1018 


An ordinance requiring a dog owner to remove the drop- 
pings of his dog and dispose of them in a sanitary manner 
is a valid health regulation, but the portion of the ordin- 
ance requiring the owner to curb his dog in the street 
between curb lines is invalid as running counter to public 
safety. Nutley v. Forney. Law Div. 1098 


Chapters 39 and 40 of the Laws of 1970 preempted the 
field of solid waste collection and disposal and management 
thereby precluding municipalities from regulating sanitary 
landfill operations by ordinance. Ringlieb v. Twp. of Par- 
sippany-Troy Hills. Sup. Ct. 1111 

A municipality has the power to require a certificate of 
occupancy when premises are changed to a different but 
permitted use but the intent to do so must be clearly set 
forth in the applicable ordinance. Kearny v. Modern Trans- 
portation. App. Div. 1126 

Where an ordinance prohibiting all-night parking is ap- 
plicable throughout the entire municipality, placing regu- 
latory signs at each entrance to the municipality is suffic- 
ient; posting a notice every 250 feet on every municipal 
street is not required. State v. Pack. App. Div. 1127 

A finding of unreasonable promoters’ participation in a 
proposed security issue need not be based on a uniform 
promulgated standard but may be made on the basis of the 
Bureau’s expertise applied to the particular situation. Data 
Access Systems v. State. App. Div. 1130 

Statutes granting city council authority to adopt ordin- 
ances regulating police department do not strip police chief 
of authority over officers who perform duties substantially 
same as policemen. Garfield v. Perrapato. App. Div. .. 1186 


City council may appoint automobile mechanics and de- 
tectives within the police department but may not assign 
specific policemen to the traffic bureau nor appoint “school 
marshalls.” Garfield v. Perrapato. App. Div. ........ 1186 


Once a police officer has abandoned his duty and acted 
in furtherance of his own interest, as by attempting to 
extort protection money, the doctrine of respondeat super- 
ior does not apply. Snell v. Murray, et al. Law Div. .. 1218 
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Murder 

A defendant has a duty to retreat without using deadly 
force, even though he was at the door of his own home 
and the decedent had a knife, where he could have averted 
the danger by closing the door. State v. Bonano. App. 
Div. 

A ine: may waive the death penalty after a jury 
verdict provided the court approves. State v. Conyers. 
Sup. Ct. 285 

When the bias- maniie neteaion is given in a capital 
case, the jury should be told that the instruction is in- 
tended to guide them with respect to finding the facts 
and not to bar consideration of mercy or compassion in 
dealing with the penalty issue. State v. Conyers. Sup. Ct 285 


Narcotics 

An intent to use an eyedropper and hypodermic needle 
for narcotics may be inferred from the fact that such ob- 
jects were secreted in the lining of the juvenile’s jacket. 
State in the Interest of J.M. Sup. Ct. 139 

Possession of narcotics paraphernalia with an aware- 
ness of their character is itself ample basis for a charge 
of juvenile delinquency under Subsection ‘‘m” of N.J.S.A. 
2A:4-14. State in the Interest of J.M. Sup. Ct. ... 139 

N.J.S.A. 2A:170-8 (since repealed), which imposed a 
mandatory suspension of a driver’s license for one year 
upon conviction for a single incident of use of marihuana 
even though the illegal use was unconnected with the 
operation of an automobile was not an unconstitutional 
denial of equal protection or due process but matter re- 
manded for restudy of license suspension part of the sen- 
tence in light of the new law. State v. Smith. Sup. Ct. . 355 


The fact that barring a convicted marihuana user from 
the driver’s seat for a period may be a novel penalty, does 
not make it arbitrary or unusual punishment. State v. 
Smith. Sup. Ct. ; 355 

Possession of nsceiiin secu with knowledge 
of the purpose for which the objects are used supports an 
inference of intent to use same sufficient to sustain a charge 
of possession with intent to use. State v. A. H. App. Div. 706 

Rejection of evidence that accused had no needle marks 
is not erroneous on charge of violation of N.J.S.A. 2A:170- 
77.5. State v. A. H. App. Div. 706 

An offender who pleaded guilty to use of narcotics but 
who had not been sentenced prior to the passage of the 
Controlled Dangerous Substances Act may be sentenced 
under the provisions of that Act rather than the Disorderly 
Persons Act which it replaced. State v. Haynie/State v. 
Acosta. Essex Cty Ct. .. 707 

Under the Controlled Dangerous Substances Act, a youth- 
ful marijuana first offender may be placed on probation 
without any adjudication of guilt, and all records of the 
offense may be expunged at the expiration of probation. 
State v. Haynie/State v. Acosta. Essex Cty Ct. .. . 707 


On a conviction of possessing and selling marijuana, the 
Court, under the rationale of State v. Ward, should exercise 
its discretion in favor of the seller user of that drug where 
there are favorable rehabilitative prospects and no aspect 
of commercialism is presented. State v. Brennan, App. 


Div. 


Navigable Waters 

The State has the power to enable municipalities to 
regulate the use of navigable waters. Neptune City et al v. 
Avon-by-the-Sea. Law Div. 


Negligence 

Doctrine of res judicata applies as the same parties had 
been involved in a prior case on the same set of facts and 
issues despite France v. A.D.A. Transport Corp. abolishing 
parent-child ~ ey doctrine. Franco v. Davis. Law 
Div. A a ee 


An action against several defendants, each of which 
transported plaintiff's machinery independently of the 
others and could have caused the damage was properly 
dismissed where plaintiff failed te prove which particular 
defendant was responsible for the damage. Nopco Chemical 
v. Blaw-Knox et al. App. Div. 


The decision in France v. A.P.A. Transport Corp. which 
overruled parent-child tort immunity in automobile cases 
should only be applied to accidents occurring after July 
10, 1970. Schwartz v. U.S. Rubber. Law Div. 


“No Fault Insurance,” by John J. O’Donnell 


Since plaintiff’s decedent was one of the class for whose 
benefit N.J.S.A. 26:4A-1 was enacted to establish a standard 
of conduct, the trial court erred in refusing to instruct the 
jury that they could infer negiigence from a violation of 
the statute if the breach was the proximate cause of the 
accident. Raponotti v. Burnt-Mill Arms, Inc. App. Div. 118 


Civil Court Litigation For Auto Injury Claims: Boon or 
Bane?, by Solomon Golat 

The Massachusetts System, by Ira D. Hall 

Where a tavern sells alcoholic beverages to a minor in 
violation of the A.B.C. regulations, such illegal conduct 
provides support for a finding of negligence in an action by 
another against the tavern for injuries caused by the minor. 
Aliulis v. Tunnell Hill Corp. App. Div. .. 325 

The defense of contributory negligence is not available 
to a tavern in an action for injuries caused to the plain- 
tiff by a minor served alcoholic beverages by the tavern 
in violation of A.B.C. regulations. Aliulis v. Tunnel Hill 
Corp. App. Div. 325 

Absence of any night illumination of a ouking area in 
the rear of a diner may reasonably be considered a derelic- 
tion of duty on the part of diner owner to a patron who has 
been criminally assaulted at night in the aaieiies lot. 
Picco v. Fords Diner. App. Div. 5 a3 330 

When an automobile is delivered for repairs, a bailment 
is created and the garage owner is responsible for his negli- 
gence in driving the customer’s automobile. Providence 
Washington v. Glens Falls. Chan. Div. 427 

In a sidewalk injury case against the abutting owner, 
plaintiff must offer proof that the owner or his predecessor 
in title planted the tree which uprooted the sidewalk and 
caused the plaintiff’s injury in order to establish a prima 
facie case of negligence. Murray v. Michalak. App. Div. 468 

Liability of a Blood Supplier Under Products Law and 
Negligence Law, by Stewart G. Pollock. 529 

Where a freight elevator was admittedly used exten- 
sively for carrying passengers, it is error to charge the 
jury to determine whether the elevator was a “passenger” 
elevator so as to make the safety statute, N.J.S.A. 34:4-1, 
applicable. O’Brien v. Bethlehem Steel Corp. Sup. Ct. . 701 


In light of the ample evidence to support a finding that 
defendant’s employees negligently left the elevator doors 
open, it was error for judge to charge jury that jury must 
find that the doors were open such a length of time that 
defendant should have notice of it. O’Brien v. Bethlehem 
Steel Corp. Sup. Ct. 701 

It is improper to permit a jury to speculate on the possi- 
bility of an intervening cause where the evidence does not 
suggest any intervening cause. O’Brien v. Bethlehem Steel 
Corp. Sup. Ct. 701 

Justices Francis and Proctor, concurring, propose that 
the time is ripe for the adoption of the doctrine of com- 
parative negligence by the courts of New Jersey in view of 
the Legislature’s inaction on the issue. O’Brien v. Beth- 
lehem Steel Corp. Sup. Ct. 701 

An action will not lie to recover riot damages upon a 
charge of negligence with respect to discretionary decisions 
made by municipal authorities. A & B Auto Stores, etc., 
et al v. Newark. Sup. Ct. 702 

An Equitable Concept Of Cumguialiee Negligence, by 
Bernard Chazen 785 

The fact that a truck parked in a “ne parking” zone 
partially blocked the sidewalk of a narrow street and may 
have prevented the infant plaintiff from seeing oncoming 
traffic created a jury question concerning the negligence of 
the owner and driver and the verdict against them should 
not have been set aside. Elliott v. Ditursi, et al. App. 
Div. 

Jury verdict finding driver of car, car dealer and car 
manufacturer liable for plaintiffs’ injuries is not incon- 
sistent since legal theories of product liability and negli- 
gence are not sunannin repuisive. Lamendola v. Mizell. 
Law Div. 803 

Where one of pe échueientes caused plaintiff's injuries, 
and the evidence as to which defendant is responsible is 
peculiarly within the knowledge of the defendants, plain- 
tiff need not prove which defendant is responsible in order 
to recover, but may call upon the defendants to furnish 
information upon the basis of which the jury can select the 
responsible party. Jackson v. Magnavox. App. Div. .. 883 

The negligent acts of one or more of several defendants 
need not of themselves be capable of producing the injury; 
it is enongh if they are a substantial factor in bringing it 
about, and it is error to refuse a request so to charge where 
applicable. Scott v. Salem stand Mem. _ et al. 
App. Div. . 922 

Why Fault or No- Fault? Why Not Fault Plus No- 
Fault? 

A onan: swemesed by a high ranking employee 
setting forth the weather conditions which would require 
barring vans from a bridge, together with proof that such 
conditions existed on the date of the accident, is sufficient 
evidence to support a finding of negligence by the Au- 
thority in not closing the bridge. =e v. Port of New 
York Authority. App. Div. 998 

Driving a car off the roadway is per se qvidines of negli- 
gence and if unexplained justifies a summary judgment of 
liability against the driver. Thering v. Reinkemeyer. Law 
Div. are . 1214 

A passenger ied ina : itthanen 4 is “a barred by con- 
tributory negligence in riding in the car from suing the 
tavern which served the driver where the hour was late 
and there was no public transportation so that the passen- 
ger had no real alternative but to continue to ride with the 
driver. Aliulis v. Tunnell Hill. Sup. Ct. 


Negotiable Instruments 

A finance company which discounts a note executed by 
a homeowner for home repairs which is accompanied by a 
contract providing that the note shall not be payable until 
60 days after completion of the work is not a holder in 
due course and is subject to the defense of failure of con- 
sideration if the contractor fails to perform the work. 
General Investment v. Angelini. Sup. Ct. 


Neighborhood Scheme 

A covenant requiring individual lot owners to purchase 
stock in a property owners association and to pay assess- 
ments for the maintenance of lake area held unenforce- 
able as a neighborhood scheme since not all lots were 
made subject to the covenant and since the covenant is 
unenforceable due to its vagueness of terms. Petersen v. 
Beekmere. Chan. Div. 


Newspapers 

Where publisher did not have either actual knowledge 
of or personal connection with authorship or publication 
of an offending editorial, he could not have had the crim- 
inal intent which is a condition precedent to criminal con- 
tempt. In Re: Matzner. Sup. Ct. 


New Trial 
Where defendant was tried jointly with another accused 
and both were convicted by a jury under N.J.S.A. 2A:113-8 
of threatening to take the life of another and following the 
convictions defendant’s brother gave a voluntary state- 
ment to the prosecutor’s office stating that he and not the 
other accused was with the defendant at the time of the 
crime, defendant’s application for new trial denied since 
this was not newly discovered evidence, being known to 
the defendant at the time of trial, and defendant, who did 
not take the stand at the trial, will not be permitted to 
benefit from perpetrating a fraud on the trial court. State 
v. Schultheis. App. Div. 86 
An appeal by defendant or a avatar by defendant for 
leave to appeal from an order granting additur does not 
toll the period permitted by the order for acceptance of 
the additur. Keeley v. Big W. App. Div. 114 
New trial should be ordered if there is a reasonable 
doubt as to whether the constitutional error complained 
of contributed to the conviction. State v. Macon. Sup. 
Ct. 174 
Motion for new trial on ——— of newly “available” 
evidence which defendants sought to equate with newly 
discovered evidence properly denied when “new evidence” 
would be inadmissible at new trial and newly available 
witness might not testify by invoking privilege against 
self-incrimination. State v. Tapia, et al. App. Div. 214 
Where there is adequate support for jury’s finding on 
liability and it appears only that the damages awarded 
were excessive, remittitur may be used. Taweel v. Starn’s. 
Sup. Ct. 446 
Where award of Asean is so —— excessive as to 
demonstrate prejudice, partiality or passion, remittitur 
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should nc not be ordered and | a new - trial on . all issues is the 
proper procedure. Taweel v. Starn’s Shoprite Supermarket. 
Sup. Ct. 446 
False testimony of a witness will justify setting aside a 
verdict only where it is shown by clear and convincing edi- 
dence to have been willfully and falsely given, material to 
the issue tried, and probably controlling. State v. Pro- 
basco, et al. App. Div. 534 
A new trial limited to the identity of the driver of the 
auto which hit plaintiff should be granted where the ver- 
dict was a manifest denial of justice under law in that 
regard only. Surkis et al v. Strelecki et al. App. Div. 591 
A new trial of the plaintiff's case against a defendant 
against whom it has obtained a judgment should not be 
ordered where the plaintiff is satisfied with its judgment 
and there is no showing that the various defendants would 
be prejudiced if the new trial were limited to their cross- 
claims. Mickens v. Marascio. Sup. Ct. 790 
When crossclaims are erroneously dismissed the defend- 
ants are bound in the new trial by the jury verdict in the 
original trial that the primary defendant is a tortfeasor 
and setting the amount of damages. Mickens v. Marascio. 
ST Ree 790 


Notes 

Suit may be brought upon a note secured by a mortgage 
without first ssleeieiien the mortgage. Schwartz v. Bender. 
Sup. Ct. 685 

Though on facts in Sneha’ case there is nothing to war- 
rant departure from rule permitting suit on note without 
first foreclosing mortgage, difference in practice on note- 
mortgage and bond-mortgage criticized, legislature asked 
to consider problem and make practice uniform, and sug- 
gestion made that in absence of seasonable legislative ac- 
tion adoption of a modified R. 4:65-5 will be considered. 
Schwartz v. Bender. Sup. Ct. : 685 


Notice 
Landlord’s notice by certified mail satisfied a lease term- 
ination provision requiring notice by registered mail where 
the notice was received by the tenant within the time 
limited by the lease. 243 So. Harrison St. Corp. v. Ogust. 
Essex Co. Dist. Ct. ‘ 67 
Where buyer was not given vemmuaiie notification of 
the impending sale of repossessed collateral under N.J.S.A, 
12A:9-504(3), the secured party is not automatically de- 
prived of his deficiency but he must prove that the sale 
resulted in the fair and reasonable value of the security 
being credited to the debtor’s account. Conti v. Jarossy. 
Ocean Co. Dist. Ct. 428 
Where secured party sells collateral without prior notice 
to the debtor as required by N.J.S.A. 12:9, the debtor can 
recover any loss caused by the failure to comply with this 
Sub-chapter, and if the collateral is consumer goods can 
recover an amount not less than the credit charge plus 
10% of the debt or the time price differential plus 10% 
of the cash price. Conti v. Jarossy. Ocean Co. Dist. Ct. 428 
Actual notice of a resiraining order of the court need 
not be established by proof of formal service but may be 
established by means of facts from which actual knowledge 
can be inferred. In the matter of Jersey City Education 
Association et als. App. Div. 631 
In light of the ample evidence to support a finding that 
defendant’s employees negligently left the elevator doors 
open, it was error for judge to charge jury that jury 
must find that the doors were open such a length of time 
that defendant should have notice of it. O’Brien v. Beth- 
lehem Steel Corp. Sup. Ct. . 701 


Nurses 

An association of nurses is not disqualified from acting 
as bargaining agent for non-supervisory nurses merely be- 
cause it has many supervisors within its membership. 
Bowman, et al v. Hackensack Hospital Assn. Chan. Div. 963 


O.E.O. 

While termination of an O.E.O. funded agency requires 
a full and fair hearing by O.E.O. before taking such action, 
denial of refunding requires merely an opportunity to show 
why such action should not be taken. Monmouth Legal 
Services v. Carlucci 905 


Offer of Judgment 

The offer of judgment rules normally apply to Unsatisfied 
Claim and Judgment Fund cases, although a trial court 
may excuse the Fund where, in an application before trial, 
it shows that the circumstances of a particular case justify 
that result. Crudup v. Rodriguez. Sup. Ct. 99 


Offices 

One who accepts appointment as mayor of a municipality 
necessarily abandons his rights to a term on the council 
since the two offices are menenreinnis Engle v. Sorrentino, 
Law Div. : 1018 


Opthalmology 

An administrative rule promulgated by defendant board 
prohibiting the conduct of the ophthalmic business unless 
operated in the name of the licensed dispenser is illegal 
“guild” legislation in that it favors self-employed licensed 
dispensers over businesses employing licensed dispensers 
for no valid reason with the effect of restricting competi- 
tion. Cole National Corporation v. State Board of Exam- 
iners of Ophthalmic Dispensers, et al. Sup. Ct. 17. 


Options 

While generally time is of the essence on an option, as to 
renewal options in leases failure to give timely notice of 
exercise may be relieved against if fraud, accident, mistake 
or surprise are shown or there are other special circum- 
stances warranting equity in granting relief. Sosanie v. 
Pernetti. Chan. Div. 677 

Where delay in giving notice of exercise of option to 
renew lease was not so great as to constitute laches, and 
failure was attributable to honest mistake, and tenant has 
a valuable interest in the property and the delay has caused 
no injury to lessor, such “special circumstances” exist as 
will warrant equity in relieving the tenant against the 
consequences of his failure to give timely notice. Sosanie 
v. Pernetti. Chan. Div. 677 

On facts, exercise of option to renew lease valid although 
exercise came after deadline provided for in lease. Sosanie 
v. Pernetti. Chan. Div. a } ; 677 
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Ordinances 
Public Utilities Commission has jurisdiction to determine 
controversy between developer and public utility company 
as to who should bear the cost of installing underground 
electric lines where local ordinance requiring such in- 
stallation did not deal with the subject since no statute 
empowers a local government to say which —_ shall pay. 
Glen View v. Public Service. Sup. Ct. 18 
City ordinance cannot generally be seni’: by resolu- 
tion but must be done by an amendatory ordinance. 
Kessler v. Passaic. Law Div. 34 82 
An ordinance which discriminates against non-residents 
of.a municipality by establishing a fee for use of its beaches 
which is higher for non-residents than for residents is not 
void if there is a reasonable basis for differentiating be- 
tween residents and non-residents and if the disparate 
treatment between residents and non-residents is reason- 
able and has a rational relationship to the object sought 
to be achieved. Neptune City et al v. Avon-by-the-Sea. 
Law Div. : 292 
Where samaaiatel sllegos illegality on part of Planning 
Board affecting integrity of Township zoning ordinance, 
corporation whose members are residents of Township has 
standing to sue. Dover Township Homeowners etc. v. 
Township of Dover, et al. App. Div. .................. 402 
Failure to set forth a map of proposed election districts 
except by reference to map on file with the municipal 
clerk did not invalidate publication of ordinance. Reisdorf, 
et al v. Mayor of Mountainside. Law Div. 534 
An ordinance prohibiting the discharge of firearms in 
specified locations is valid. Twp. of Chester v. Panicucci. 
App. Div. 999 
Ordinance prohibiting loitering which causes danger of 
a breach of peace, or disturbance or annoyance to repose 
of any person, or obstructs free passage of persons or 
vehicles or interferes with person lawfully in a public 
place including making offensive remarks calculated to an- 
noy the person does not fail to sufficiently define the pro- 
scribed conduct, nor violate the freedoms of speech and 
expression, nor grant excessive decision-making power 
to police to determine the criminality of conduct. Camarco 
v. Orange. App. Div. 1093 
Where an ordinance probibition: all- night’ parking is ap- 
plicable throughout the entire municipality, placing regu- 
latory signs at each entrance to the municipality is suffic- 
ient; posting a notice every 250 feet on every municipal 
street is not required. State v. Pack. App. Div. 1127 


Orphans 

Where a child’s parents are dead and no guardian of his 
person has been appointed, the child acquires a domicile 
at the home of a grandparent or other person who stands 
in loco parentis and with whom he lives. Guardianship of 
Fons RENN AMAIOND ADEN, «3 css.w18 G40 cis saa Saw eats Oa 1058 
Parades 

An ordinance prescribing standards for issuance of a 
parade permit and providing time for judicial ruling on a 
denial of a permit is not an unconstitutional interference 
with free speech, freedom of assembly or the right to 
petition the government. Hurwitz, et als v. Boyle, et als. 
App. Div. : 1215 

An ordinance may not prohibit anndies 4 on Sunday morn- 
ings. Hurwitz, et als v. Boyle, et als. App. Div. 1215 


Parent and Child 
The decision in France v. A.P.A. Transport Corp. which 
overruled parent-child tort immunity in automobile cases 
should only be applied to accidents occurring after July 
10, 1970. Schwartz v. U.S. Rubber. Law Div. a . 67 
The right of a father to visitation is not “dependent upon 
or connected” with his duty to tie Hallberg v. Hall- 
berg. App. Div. . 130 
An admitted father w whe pean an active interest in the 
child’s welfare should not be classified as a “putative” 
father in construing N.J.S.A. 9:16-1. R. v. F. Juv. & Dom. 
Rel. Ct. 219 
Father should pay expenses of college education for child 
as part of child support where child shows scholastic apti- 
tude and father’s means are ample. Khalaf v. Kahlaf. 
Sup. Ct. 293 
Where the natural parent estuntaaite. Soosiye and under- 
standingly gives consent to an adoption with a present 
resolution to abandon parental rights, that consent should 
be considered irrevocable and binding, absent fraud or 
some overriding equitable consideration, and assuming 
that such a result is not inimical to the welfare of the 
child. In the Matter of the en of a Child by P., 
and Wife. App. Div. 554 


Parole 

Under Regulation 11:70-60, adopted by the Department 
of Institutions and Agencies, if a defendant is paroled 
early, the Parole Board can in its discretion provide that 
a fine imposed with the jail sentence be paid off in install- 
ments or otherwise during the parole period. State v. 
Farfalla. App. Div. 292 

The State Parole Board anh provide prisoners with 
statements of the reason for the denial of their applications 
for parole. Monks v. N.J. State Parole Board. Sup. Ct... 461 


Parking 

Where an ordinance prohibiting all-night parking is ap- 
plicable throughout the entire municipality, placing regu- 
latory signs at each entrance to municipality is sufficient; 
posting a notice every 250 feet on every municipal street 
is not required. State v. Pack. App. Div. 1127 


Parties 

A neighboring municipality has standing to challenge 
the granting of a variance by an adjoining municipality 
where the area is built up and affected property is near 
the municipal border. Roselle Park v. Union. Law Div. 35 

In case involving bank’s right of set-off bank should be 
joined as a party since no decision on issue of setoff would 
bind bank unless it was a party. Morrison Steel Co. v. 
Gurtman, et al. App. Div. : 255 

A non-profit tenants association created for the protec- 
tion and mutual benefit of the tenants in a building, and 
with a membership consisting of a substantial majority 
of the tenants in the building, has sufficient standing to 
maintain an action against the building’s landlord in regard 
to matters of common interest to the tenants. Crescent v. 
Realty. Sup. Ct. 4 311 








Both New Jersey statutes and appellate decisions and 
recent federal decisions have given wide recognition to 
suits by associations. Crescent v. Realty. Sup. Ct. ..... 311 

The holding in New Jersey Bankers Association v. Van 
Riper, 1 N.J. 193 (1948), that an unincorporated association 
of bankers has no standing to seek a declaration on an 
issue common to ail its members is overruled. Crescent v. 
Realty Sup. Ct. 311 

A claim that a corporate Gitecdenk is an improper party, 
because it was not incorporated until after the conversion, 
is deemed waived where such contention was not listed in 
the pretrial order. Royal Store Fixture Co. v. New Jersey 
Butter Co. App. Div. 332 

Where complaint alleges illegality on part of Planning 
Board affecting integrity of Township zoning ordinance, 
corporation whose members are residents of Township 
has standing to sue. Dover Township Homeowners etc. v. 
Township of Dover, et al. App. Div. 402 


Partition 

Held, on facts, husband’s unilaterally undertaken obliga- 
tions regarding the use and occupation of the former matri- 
monial home by his wife and child, entered in his ex parte 
Nevada divorce proceedings on his own motion, constitute 
a waiver of his right to partition and estop him from assert- 
ing that right. Goodpasture v. Goodpasture. Chan. Div. 555 


The right of matrimonial co-tenants to partition between 
them is subject to equitable limitations. Goodpasture v. 
Goodpasture. Chan. Div. 555 


Penalties 

Where a statute provides for a jail sentence for a violator 
who fails or refuses to satisfy a money judgment rendered 
against him for penalties, the vioiator may not choose to 
serve the jail sentence in lieu of paying the judgment; the 
decision to invoke the statute rests in the enforcing agency 
and the court’s discretion. Kingsley v. Wes Outdoor 
Advtsg. Co. Sup. Ct. ere 807 


Where a violator fails to remove violations during the 
grace period, such grace period is includible in calculating 
penalties for daily violations. ened v. Wes Outdoor 
Advtsg. Co. Sup. Ct. : 807 


Held, on facts, $60,000 was disproportionate penalty for 
illegal erection and maintenance of a dozen outdoor adver- 
tising signs and penalty reduced to $10,000. Kingsley v. 
Wes Outdoor Advtsg. Co. Sup. Ct. 807 


Pensions 

A fireman whose pension was denied erroneously is en- 
titled to payment of the pension retroactively, less the 
amount of the Workmen’s Compensation payments he re- 
ceived prior to reversal of the denial, but with a credit 
for his counsel fees in the Workmen’s Compensation and 
pension appeal aii In the Matter of Howard Smith. 
Sup. Ct. : : eee 106 


Public sities may not receive both pension and 
Workmen’s Compensation payments for the same disability. 
In the Matter of Howard Smith. Sup. Ct. 106 


Pension payments made pursuant to Railroad Retirement 
Act are not subject to garnishee by judgment creditor. 
Freedom Finance v. Fleckenstein. Union Cty Dist. Ct. 1059 

A determination of the existence of a “traumatic event” 
to support the granting of an accidental disability pension 
pursuant to N.J.S.A. 43:16A-7 requires three factors: (a) 
the event be identifiable as to time and place, (b) the in- 
jury or disability resulted directly from it, and (c) the 
event was undesigned, unexpected and unusual. Shea v. 
Bd. of Trustees etc. App. Div. 1078 

Where the regular course of police duty calls for not 
infrequent investigations of coronary cases, the response 
of a policeman to such an assignment (allegedly resulting 
in a cardiovascular disability) is not such an unexpected or 


unusual event as would qualify as “traumatic’’ under the 
Police and Firemen’s Retirement System Act. Shea v. 
Ba. of Trustees ete, App: Div... 2. . 505k ovieessceus 1078 


Photographs 

Photographs of victim’s body were properly admitted 
where their logical relevance substantially outweighed 
their inherently prejudicial effect. State v. Thompson. 
NID UME oo Soars taca fs ee ee ee Savane Serena ase Orne 1110 
Physician and Patient 

The confidential doctor-patient relationship requires the 
doctor to disclose to his patient fully the facts of the med- 
ical case and silence in this regard may be sufficient to 
permit an inference of constructive misrepresentation. 
iepez ¥. Swyer.- App: DI... .......i5c5 ce ewe seceiees 
Physicians and Surgeons 

Action for breach of contract lies against doctor who 
agreed to testify in a negligence case but failed to appear. 
Battista v. Bellino. App. Div. . 235 


Planning 

The Municipal Planned Unit Development Act does not 
permit nonresidential uses which are designed to benefit 
others outside the area of the planned unit. Rudderow et 
als v. Mount Laurel et als. Law Div. 310 


An ordinance which is adopted pursuant to the Mun- 
icipal Planned Unit Development Act is invalid if it does 
not provide for specific districts in which planned unit 
developments may be built. Rudderow et als v. Mount 
Laurel et als. Law Div. . 310 


Held, on facts, actions of planning board’ did not consti- 
tute approval of entire apartment project nor did owner 
establish expenditure of such substantial amount in reli- 
ance on such alleged approval as to estop municipality from 
denying same. Molino v. Mayor of Glassboro, etc. Law 
Div. : 962 


Planning controls, including sub-division approval, can- 
not be employed by a municipality to exclude condomin- 
iums or discriminate against the condominium form of 
ownership since it is use rather than form of ownership 
that is the proper concern of zoning and planning regula- 
tions. Maplewood Village Tenants Ass’n. v. Maplewood 
Village, et al. Chan. Div. 999 


Planning Boards 

Where member of Planning Board who is manager of 
title company used by developer participates in Board de- 
cision involving developer, the action of the Board is 
invalid. Dover Township Homeowners etc. v. Township 
of Dover, et al. App. Div. 402 


Playgrounds 

Held, on facts, restriction in deed conveying land to 
municipality that the land could be used only for “free 
public playground” does not bar construction of a swim- 
ming pool complex thereon but the same cannot be oper- 
ated on a fee or charge basis. Lander, et al v. Village of 


South Orange, etal. Sup. Cl. «kc cs ces css 684 
Pleas 

Administrative memo re: plea and sentence agree- 
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When a defendant voluntarily and with a full under- 
standing of the consequences pleaded guilty to a charge 
of conspiring to commit an abortion under N.J.S.A. 2A:98-1 
and 2, he waived his constitutional rights in regard to 
illegal search and seizure and denial of a speedy trial. 
State v. Raymond. App. Div. .. 139 

A plea of guilt must be set aside where the evidence af- 
firmatively establishes that defendant did not have a cor- 
rect understanding of the relevant law. State v. Rhein. 
App. Div. 1199 

If a bargained guilty plea is set aside, any other counts 
which were dismissed in consideration of the plea should 
be reinstated. State v. Rhein. App. Div. 1199 


Police 
A suspended policeman remains as part of the Police 
Department and is subject to any applicable rules and reg- 
ulations of the Department. Rivell v. Civil Service Com- 
mission et al. App. Div. .. 590 
A determination of the existence of a “traumatic event” 
to support the granting of an accidental disability pension 
pursuant to N.J.S.A. 43:16A-7 requires three factors: (a) 
the event be identifiable as to time and place, (b) the 
injury or disability resulted directly from it, and (c) the 
event was undesigned, unexpected and unusual. Shea v. 
Bd. of Trustees etc. App. Div. . 1078 
Where the regular course of police duty calls for not in- 
frequent investigations of coronary cases, the response of a 
policeman to such an assignment (allegedly resulting in a 
cardiovascular disability) is not such an unexpected or 
unusual event as would qualify as “traumatic” under the 
Police and Firemen’s Retirement System Act. Shea v. Bd. 
of Trustees etc. App. Div. 1078 
Statutes granting city council authority to adopt ordin- 
ances regulating police department do not strip police 
chief of authority over officers who perform duties sub- 
stantially same as sipeeiiel Garfield v. Perrapato. App. 
Div. at ; j 1186 
City council may appoint watinmdititae mechanics and 
detectives within the police department but may not 
assign specific policemen to the traffic bureau nor appoint 
“school marshalls.’ Garfield v. Perrapato. App. Div. .. 1186 


Police Lineup 

Where out-of-court identification precedes both custody 
and arrest, counsel is not required. State v. Ruggiero. 
REND, UI oa sesc ists lierass VSL e oe ee ere tare 
Pollution 

The New York Harbor Act was not impliedly repealed 
by the Federal Water Pollution Control Act of 1956 since 
the federal statute established pollution abatement pro- 
cedures but does not provide for the criminal prosecution 
of polluters. U.S. v. Vulcan, et al. U.S. Dist. Ct. .. ; OL 

New York Harbor Act (33 U.S.C. §441) as amended, pro- 
hibits the discharge of acid, alkaline and oil waste and ref- 
use into New York Harbor since such discharge has a highly 
injurious effect upon ships and docks as well as on fish 
and animal life. U.S. v. Vulcan, et al. U.S. Dist. Ct... 51 

Ocean Dumping, by Roger Soens . 997 

Some Guidelines For Pursuing Noise Pollution Class 
Actions, by Morton Feldman 1181 


Post-Conviction Relief 
On defendant’s application for post-conviction relief the 
trial court properly rejected the testimony of defendant as 
to the type of treatment he was receiving under the Sex 
Offender Act, N.J.S.A. 2A:164-1 et seq., since the defendant 
was in fact receiving treatment and the court could not 
substitute its judgment for that of the rehabilitation center. 
State: v:, Clark: App cB, 665.62 60254 pcs. chee ee 51 
The fact that defendant had annie an ome petition 
for post-conviction relief is not in itself sufficient reason 
to deny a second petition unless the prior adjudication was 
upon the merits of the issues urged on the second petition 
or unless the second petition does not fall within the ex- 
ceptions in R. 3:22-4. State v. Odom. App. Div. .. 119 
The trial court should set both findings of fact and 
conclusions of law in disposing of petitions for post-con- 
viction relief as required by R. 1:7-4. State v. Odom. 
App. Div. ’ 119 
A general sisentien of denial of due process is too 
vague to be cognizable and insufficient to require the hold- 
ing of an evidentiary hearing. State v. Odom. App. Div. 119 
A second post-conviction application is barred by an 
adverse determination of a prior post-conviction applica- 
tion on the same ground. State v. Pierce. App. Div. ... 707 
Excessiveness of sentence is not a ground for post-con- 
viction relief, but only for direct appeal from the convic- 
tion unless the sentence is in excess of or not in accordance 
with that authorized by law. State v. Pierce. App. Div. 707 
Delay in filing petition for post-conviction relief by an 
imprisoned uncounselled defendant beyond the time limits 
of R. 3:22-12 may be treated as “excusable — ” State 
v. Hale. Law Div. ce 886 
The requirement of R. 3: 22-6 (a) that the teat petition 
for post-conviction relief be referred to the Public De- 
fender is mandatory and does not depend upon whether 
the trial court thinks the petition is meritorious. State v. 
King. App. Div. 1186 


Practice and Procedure 
Administrative memo re: 
ments 
Sentences claimed to be excessive are only reviewable 
on direct appeal and not by post-conviction application. 
State v. Vance. App. Div. cae . 84 
Where the party who moved ia modify alimony and 
visitation rights made a prima facie showing of a sufficient 
change of circumstances, and there were contested issues 
of fact, it was error to dispose of the motion on affidavits, 
interrogatories and depositions, and a plenary hearing 
should have been held. Hallberg v. Hallberg. App. Div. 130 


plea and sentence agree- 
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Practice and Procedure, Cont’d 

It is error to refuse to decide a motion for modification of 
alimony and visitation rights on the merits because the 
father is in arrears of alimony at the time of the motion, 
where there is a question of fact as to whether he was 
able to comply with the terms of the original one 
Hallberg v. Hallberg. App. Div. .. 130 

In all juvenile delinquency matters the wend ‘nnd 
contain explicit fact findings and should do so with express 
reference to a specific subsection of N.J.S.A. 2A:4-14 and 
to any State or local legislation which figures in the charge 
and determination. State in the Interest of J.M. Sup. Ct. 139 

Reports of the Supreme Court’s Special Committees on 
Calendar Control—Criminal and Civil 

A claim that a corporate defendant is an improper party, 
because it was not incorporated until after the conversion, 
is deemed waived where such contention was not listed 
in the pretrial order. Royal Store Fixture Co. v. New Jer- 
sey Butter Co. App. Div. . 332 

Motions concerning the admissibility of admissions and 
of statements by witnesses may not be heard before trial. 
State v. Graham. App. Div. : 468 

A party dissatisfied with a court endie peor apply for 
leave to appeal under R. 2:2-4 or move before the same 
judge who issued the order to vacate it under R. 4:50-1. 
Quagliato v. Bodner and Zemany. App. Div. .. 658 

To obtain relief from an order under R. 4:50-1(f) one 
must show that enforcement of the order would be unjust, 
oppressive or inequitable. Quagliato v. Bodner and Zem- 
any. App. Div. 658 

There is no practice rule reveditine determination of 
admissibility of identification evidence by pretrial motion. 
State v. Ruggiero. App. Div. 

Under R. 4:25-1 trial must be held within the frame- 
work of the pretrial order unless modified at or before 
trial pursuant to R. 4:9-2. Muntz v. Newark City Hospital, 
et al. App. Div. ‘ 750 

A subpoena which requires the <onmiaeh s tnediabete 
or forthwith produce documents without giving the recip- 
ient a reasonable amount of time and an opportunity to 
consult counsel violates Due Process and is invalid. In the 
Matter of Grasing and DeCarlo. Chan. Div. 923 

A motion to suppress evidence should not be determined 
during the course of a trial; if the motion is timely, the 
defendant should move to postpone the trial until the 
motion is disposed of. State v. Perry. Sup. Ct. 


Preemption 

The Legislature did not intend the legislation controlling 
guns and dangerous weapons (N.J.S.A. 2A:151-1 to 63) to 
totally preempt the field of firearm control thereby pre- 
cluding any municipal control over firearms. Twp. of Ches- 
ter v. Panicucci. App. Div. 

Chapters 39 and 40 of the Laws of 1970 preempted the 
field of solid waste collection and disposal and manage- 
ment thereby precluding municipalities from regulating 
sanitary landfill operations by ordinance. Ringlieb v. Twp. 
of Parsipanny-Troy Hills. Sup. Ct. .. 


Preferences 

The return of goods to the consignor by the consignee 
within four months of the consignee’s bankruptcy consti- 
tutes a voidable preference where the consignment was 
not on file. In re: Gross Mfg. U.S.D.C. 871 


Preliminary Hearing 


Hearings As To Probable Cause, by Hon. George L. 


_ Lombardi - & 


There is no right to or necessity for a preliminary hear- 
ing after the grand jury has returned an indictment; the 
indictment establishes the existence of probable cause and 
eliminates the need for a ene hearing. State v. 
Boykin. Law Div. : 234 

There is no unfairness or violation of Gutentand s rights 
by an identification of the accused in the municipal court 
at a preliminary hearing by a witness who had previously 
identified him at a line-up. State v. Ruggiero. App. Div. 707 


Presentence Reports 

Presentence reports should not be a matter of public 
record; the better practice is to submit presentence reports 
separately with the notation that they are for the confiden- 
tial use of the court. State v. DeGeorge and Lucci. App. 
Div. Titans Setar 


Presumptions 

The presumption that an individual having 15% alcohol 
in the blood is under the influence of intoxicating liquor 
is applicable only to prosecutions under N.J.S.A. 39:4-50, 
et seq. and not to civil suits based on negligence. Raponotti 
v. Burnt-Mill Arms, Ine. App. Div. 


Pretrial 

A claim that a corporate defendant is an improper party, 
because it was not incorporated until after the conversion, 
is deemed waived where such contention was not listed in 
the pretrial order. Royal Store Fixture Co. v. New Jersey 
Butter Co. App. Div. 


Pre-Trial Identification 

Defendant, even though under arrest for a different 
offense, was entitled to the assistance of counsel before 
the pre-trial confrontation took place in a cell at police 
headquarters. State v. Larle. App. Div. .. 


Price Controls 


President Nixon’s 
Order 


Wage, Price And Rent —_ 


Prior Record 

As made clear by R. 5:3-6, the consideration of a prior 
record for adjudication purposes is improper but is proper 
for dispositional purposes under R. 5:9-1(f). State v. A. H. 
App. Div. . is EN Sy Shans rep ea att evar at tay EMaReS 706 


Priorities 

Held, on facts, federal tax claim is entitled to priority 
over landlord’s lien and claim of counsel fees for secured 
parties. In Re: Holly Knitwear, Inc. Essex Cty. Ct. 867 

Held, on facts, priority of wage claims does not extend 
to employer’s contributions to union health and welfare 
fund. In Re: Holly Knitwear, Inc. Essex Cty. Ct. 867 

Held, landlord’s claim for rent for 6 months is superior 
to claim of secured creditor against machinery and chat- 


tels already in the premises at the time of giving the secur- 
ity interest or after acquired eeu In re: Holly Knit- 
wear, Inc. Essex Cty. Ct. ‘ 


Prisons 

Courts will not interfere with the internal administrative 
actions of a prison, absent action by the prison authorities 
which deprives an inmate of his constitutional rights or is 
clearly capricious or arbitrary. State v. Rydzewski. App. 
Div. eee Hier eater eae 


Privilege 
Evidence Rule 23(2) does not render a former spouse in- 
competent to testify in a criminal case against the other if 
they are divorced when the testimony is offered, even 
though the communication was made while they were mar- 
ried. State v. Brown. App. Div. sg aaa a ahi 191 
Evidence Rule 28 renders communications between 
spouses privileged only if made to the spouse in confidence. 
State v. Brown. App. Div. ears 191 
Where a defendant prior to trial gave a sautenh to an 
investigator who he mistakenly thought worked for his at- 
torney the statement is within the attorney-client privilege 
and inadmissible. State v. Tapia. App. Div. 214 
A personally held moral code allegedly rooted in religion 
is no basis for a claim of privilege under the First Amend- 
ment. Matter of Sister Margaret Murtha. App. Div. 750 
A teaching nun doves not qualify for the priest-penitent 
privilege under Evidence Rule 29. Matter of Sister Mar- 
garet Murtha. App. Div. 


Process 

Long-arm personal service on a non-resident defendant 
is sufficient to give Chancery in personam jurisdiction in a 
separate maintenance action where the wife and child 
were abandoned in and still live in this state and the de- 
fendant does business in the state by writing a weekly col- 
umn for a newspaper in this state. Wright v. Wright. 
Chan. Div. a 


Where a New York businessman orders a product from a 
New Jersey corporation in a commercial transaction which 
he knows would have substantial business effects in this 
State and follows up his order with numerous contacts 
here in relation to that product, he is constitutionally amen- 
able to suit in New Jersey and service of process under our 
long arm rule. Avdel Corporation v. Mecure. Sup. Ct. . 490 


Where an insured defendant in an automobile negligence 
action was a resident of New Jersey at the time of the 
occurrence, thereafter disappears and process cannot be 
served upon him by any of the usual modes of service, 
plaintiff should be permitted to make service on defendant 
by service on the insurance carrier and by ordinary mail 
to defendant’s last known address. Feuchtbaum v. Con- 
stantini, etc. Sup. Ct. 


Where an uninsured defendant in an automobile negli- 
gence action was a resident of New Jersey at the time of 
the occurrence, thereafter disappears and process cannot 
be served upon him by any of the usual modes of service, 
a plaintiff seeking compensation under the Unsatisfied 
Claim and Judgment Fund Law should be permitted to 
make service on the defendant by ordinary mail to de- 
fendant’s last known address with notice to the Fund. 
Feuchtbaum v. Constantini, etc. Sup. Ct. 


A New Jersey Court constitutionally may assert personal 
jurisdiction through extra-territorial service over an inter- 
state trucking corporation which had reason to foresee that 
its trucks would operate in New Jersey and that it might 
be sued here. Carolina Casualty Ins. Co. v. Bedford 
Trucking Co., Inc., et al. Chan. Div. 883 


The fact that none of the parties to the declaratory judg- 
ment action are residents of New Jersey does not prevent 
the State from having jurisdiction or make extra-territorial 
service improper or unconstitutional, where there was 
proper notice and no fundamental unfairness. Carolina 
Casualty Ins. Co. v. Bedford Trucking Co., Inc., et al 
Chan. Div. 883 

Pleadings subsequent to the oiahen] semaaten may be 
served on the attorney for the defendant and need not be 
served as original process. Fashion v. Cocker. U.S.D.C. 987 

Where a reasonably diligent investigation by the con- 
demnor would have provided sufficient information to fac- 
ilitate personal service upon persons having a title interest 
in the property sought to be condemned, service by publi- 
cation is not available. N.J. Turnpike Authority v. Tootle, 
et als. Sup. Ct. *1015 

Where the condemnor receives a tienen communica- 
tion from an attorney representing parties having an in- 
terest in the property, no further proceedings based on 
service by publication should be taken and arrangements 
should be made for personal service. N.J. Turnpike Au- 
thority v. Tootle, et als. Sup. Ct. ; 1015 

Jurisdiction of New Jersey courts over a contract be- 
tween two Delaware corporations exists where defendant 
had substantial business activities in New Jersey or de- 
fendant designated an agent for service of process under 
N.J.S.A. 14A:4-1, or the contract sued upon had substantial 
business effects in New Jersey. Litton Industrial Systems, 
Inc. v. Kennedy Van Saun Corp. Law Div. 1114 

Held, the contract sued upon is alone sufficient to pro- 
vide the court with the “minimal contacts” needed to meet 
the jurisdictional requirements of due process. Litton In- 
dustrial Systems, Inc. v. sais Van Saun Corp. Law 
Div. 1114 


Product Liability 

Where plaintiff testified that the front wheel of the 
motorcycle that he had purchased two days earlier from 
defendant dealer under a “new bike” warranty suddenly 
stopped rotating without the piaintiff having applied the 
brakes and where plaintiff’s expert witness gave two pos- 
sible causes for the wheel’s failure to rotate, one of which 
concerned improper tightening of a nut by the defendant 
dealer, it was error for the trial judge to grant a motion 
for judgment under R. 4:40-1 in favor of defendant. Sab- 
loff v. Yamaha Motor Co., et al. App. Div. 138 

A motorcycle whose front wheel stops rotating while 
being operated by an experienced cyclist at 25 m.ph. 
along a paved public highway without any brake being 
applied or any other cause for the stoppage attributable 
to the driver or some third person is not as warranted. 
Sabloff v. Yamaha Motor Co., et al. App. Div. 138 

New Jersey has adopted the more liberal and more mod- 
ern view of finding liability in favor of a purchaser of a 
mass-produced article who is injured in its use finding it 
unnecessary any longer to prove negligence and unneces- 
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sary to establish privity of contract and invoking the 
concept of breach of warranty. Sabloff v. Yamaha Motor 
Co., et al. App. Div. 138 

A manufacturer should not escape responsibility for 
breach of its warranty of fitness for purpose where the 
breach is caused by an act of improper assembly, the 
assembly having been entrusted by the manufacturer to an 
authorized dealer. Sabloff v. Yamaha Motor Co., et al. 
App. Div. 138 

A manufacturer which sells a power press without 
safety devices is not liable in either negligence or strict 
liability if it is the custom in the trade that the purchaser 
is responsible for installing such safeguards. Bexiga v. 
Havir. App. Div. 447 

A manufacturer has no duty to warn of an obvious lack 
of safety guards or of the patent danger to one who inserts 
his hand in a power press which is in operation. Bexiga 
v. Havir. App. Div. 447 

Liability Of A Blood Supplier Under Products Law And 
Negligence Law, by Stewart G. Pollock 529 

Product Liability At Sea, by Nathan Baker 761 

Jury verdict finding driver of car, car dealer and car 
manufacturer liable for plaintiffs’ injuries is not inconsist- 
ent since legal theories of product liability and negligence 
are not mutually repulsive. Lamendola v. Mizell et al. 
Law Div. 803 

An innocent bystander, ues by a defective product 
in the hands of the consumer or user, can maintain an 
action against the manufacturer and seller on the theory 
of strict liability in tort where the injury is a foreseeable 
result of the defect. Lamendola v. Mizell et al. Law Div. 803 

Doctrine of strict liability extends to users of highway 
injured by defective motor vehicle. Lamendola v. Mizell 
et al. Law Div. 803 

New Jersey decisional law has extended products war- 
ranties far beyond those of the U.C.C. and makes a manu- 
facturer liable for defective products which it has placed 
in the channels of trade irrespective of priority between 
the manufacturer and the aggrieved party. Fashion v. 
Cocker. U.S.D.C. 987 

Whenever the facts permit an inference that the harmful 
event ensued from some defects in the product, whether 
identifiable or not, the issue of liability is for the jury and 
plaintiff is not confined to his expert’s thesis. Sabloff v. 
Yamaha and Harley-Davidson. Sup. Ct. 1111 





Prosecutors 

The New Jersey Employer-Employee Relations Act does 
not prevent the Assignment Judge from taking action to 
see to it that the Prosecutor has sufficient staff to carry 
out his duties. In the Matter of the Application of Schrag- 
ger. Sup. Ct. 467 


The rule of judicial immunity applies to prosecjitors. 
De Groot v. Muccio, et al. Law Div. 554 

The immunity of a prosecutor from suit for actions taken 
in the course of his duties does not extend to a claim that 
the prosecutor deliberately procured perjured testimony 
while seeking the death penalty against the plaintiff. De 
Groot v. Muccio, et al. Law Div. 554 


The allegation that the prosecutors failed to provide 
defendant with evidence which would have exculpated 
him does not constitute a cause of action for malpractice. 
De Groot v. Muccio, et al. Law Div. 554 

Neither the freeholders nor the prosecutor have the 
power to transfer members of the county police force to 
full-time investigative positions in the prosecutor's office 
without first obtaining approva! from the Civil Service 
Commission. County of Bergen v. Dept. of Civil Service. 
App. Div. 592 


Prosecutor’s Comments 

Prosecutor’s statement that jury should inquire whether 
defendant had shown any circumstances calling for recom- 
mendation of life imprisonment were not unfair and did 
not shift burden of proof. State v. Royster. Sup. Ct. 171 

Prosecutor should not comment on defendant’s telephone 
call to his lawyer prior to an arrest for this does not reveal 
guilt. State v. Macon. Sup. Ct. 2 174 


Public Contracts 
A bidder on a highway project can be disqualified on the 
grounds fo lack of moral integrity. Mal-Bros. v. Kohl. 
App. Div. 106 
The award of contracts by the State Director of Purchase 
involves the making of an executive or managerial de- 
cision rather than the performance of an administrative 
function; consequently, a trial-type of hearing is not a pre- 
requisite to rejection of a low bid. Motorola v. O'Connor, 
App. Div. - Wl 
Held, on facts, Director's choice of higher bid was based 
on expert evaluations of complex equipment and hence 
not arbitrary. Motorola v. O’Connor. App. Div. 751 
An indictment against the principal officer and stock- 
holder of a corporate ‘qualified’ bidder is not sufficient 
evidence to sustain the Commissioner's determination de- 
priving the corporation of its classification as a “respons- 
ible’ bidder because of a lack of moral integrity; the in- 
dictment does not establish the truth of the charge or the 
presence of sufficient legal proof thereof. Trap Rock Indus- 
tries v. Kohl. App. Div. 766 
The Commissioner of Transportation has the authority 
to suspend otherwise qualified contractors from bidding 
on contracts with his agency if they have been indicted 
for bribery. Trap Rock Industries, Inc. v. Kohl. Sup. 
Ct. 1181 
The general standard of responsibility and moral integ- 
rity, in the statutes regulating bidding on contracts of 
public agencies, is constitutional. Trap Rock Industries, 
Inc. v. Kohl. Sup. Ct. 1181 


Public Defender 

R. 3:22-6(b), dealing with the assignment of counsel on 
subsequent petitions for post-conviction relief, was not in- 
tended to make a change from R.R. 3:10A-6(b); the changed 
wording of the former appearing in the 1969 and 1971 
editions was either inadvertent or a misprint. State v. 
Ellis. App. Div. 1078 

Where an appeal is taken from the denial of a second 
or subsequent post-conviction relief petition and the trial 
court did not find good cause to refer the petition to the 
Public Defender, the Public Defender or counsel should be 
assigned on the appeal only where there is a finding on 
the record of “good cause.” State v. Ellis. App. Div. 1078 
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Public Employees 

A fireman whose pensicn was denied erroneously is en- 
titled to payment of the pension retroactively, less the 
amount of the Workmen’s Compensation payments he re- 
ceived prior to reversal of the denial, but with a credit for 
his counsel fees in the Workmen’s Compensation and pen- 
sion appeal proceedings. In the Matter of Howard Smith. 
Sup. Ct. ; Koss, 4: 5,o.e 

Public employees may not receive both pension and 
Workmen’s Compensation payments for the same disability. 
In the Matter of Howard Smith. Sup. Ct. 

The determination as to whether a particular supervisory 
employee should be included in a negotiating unit for school 
supervisory personnel requires a factual finding by PERC 
as to the existence of a substantial actual or potential con- 
flict of interest by reason of managerial responsibilities 
of that employee over the other supervisory personnel. 
Bd. of Educ. v. Wilton. Sup. Ct. ee 11 

The PERA provides that a negutioting _ shall be de- 
fined with due regard for the community of interest among 
the employees concerned and thus excludes from a unit 
those with actual or substantial potential conflict of in- 
terest. Elizabeth Fire Officers Ass'n. v. Elizabeth, Elizabeth 
Police Superior Officers Ass’n v. Elizabeth. App. Div. . 290 

As a general proposition, the mere fact that all in a pro- 
posed negotiating unit are superior officers does not per se 
establish the necessary community of interest for the unit. 
Elizabeth Fire Officers Ass’n v. Elizabeth, Elizabeth Police 
Superior Officers Ass’n v. Elizabeth. App. Div. ........ 290 

Since the PERC included in respective units all superior 
officers of police and of firemen, merely on finding they 
were not “managerial executives” within PERA and with- 
out finding on question of community of interest and poten- 
tial conflict of interest between different ranks of officers, 
matter is remanded for specific finding with supporting 
reasons as to respective officers in this regard and inclusion 
or exclusion of respective officers in particular supervisory 
personnel negotiating unit accordingly. Elizabeth Fire Offi- 
cers Ass'n. v. Elizabeth, Elizabeth Police Superior Officers 
Ass’n. v. Elizabeth. App. Div. 

The policy of the Public Reekemnet Relations Com- 
mission that elections will not be set aside unless the ob- 
jector carries the burden of proving that there was conduct 
which interferred with or which reasonably tended to in- 
terfere with employees’ freedom of choice is valid. Amer- 
ican etc. v. Public Empl. Relations Comm., et al. App 
Div... 467 

County Paeemne’s detoutives are not entitled to cash 
overtime, rather than compensatory time off, for hours 
worked in excess of thirty hours per week. Aumaitre v. 
Board of Freeholders of Camden County. Sup. Ct. .... 682 





Public Officers 
A person cannot be appointed to a board of education 
while serving as a teacher in the same school district. Vis- 
otcky et al v. Garfield et al. App. Div. 138 
Holding in De Feo v. Smith that acceptance of a second 
public position vacates the first limited and distinguished. 
Visotcky et al v. Garfield et al. App. Div. 138 
A public official of a municipality is entitled to have the 
municipality retain and pay for counsel to defend him in a 
suit arising out of actions which were within the apparent 
sphere of his duties and which were for the benefit of the 
municipality. Marion Cobb, et als v. City of Cape May, 
et als. Law Div. 290 
Pursuant to N.J.S.A. 2A:135-9 a nee of the Board of 
Freeholders convicted of a misdemeanor forfeits his office 
thereby creating a vacancy which should be filled according 
to N.J.S.A. 40:20-4, though the office revests under N.J.S.A. 
2A:135-9 if the conviction is reversed on appeal. Hayes v. 
Hudson County Board of Freeholders, et al. App. Div. 882 


Public Records 
Accident reports filed by « public utility with the P.U.C. 
fall within the category of public records as defined in the 
“Right to Know Law.” Irval v. Public Utility Commission. 
App. Div. : 5 2 


Exclusion of public records aren Cetus can be made 
only when necessary for the protection of the public in- 
terest. N.J.S.A. 47:1A-1. Irval v. Public ineiniatad Commission. 
App. Div. 


Public Utilities 

Public Utilities Commission has jurisdiction to determine 
controversy between developer and public utility company 
as to who should bear the cost of installing underground 
electric lines where local ordinance requiring such in- 
stallation did not deal with the subject since no statute 
empowers a local government to say which party shall 
pay. Glen View v. Public Service. Sup. Ct. : 18 

Although Legislature has transferred regulatory powers 
over railroads to the Commuter Operating Agency, the 
Public Utility Commission has power of regulation over 
health and safety at passenger stations. In Re: Investiga- 
tion of Penn Central Passenger Station at Newark. Sup 
Ct. x 106 


N.J.S.A. 40:14B-68 exempts meioheal utilities authorities 
from compliance with the bidding statute, N.J.S.A. 40:50-1. 
Remsco, et al v. Raritan Twp. Municipal Utilities, etc. 
App. Div. ; .. 684 


The saubeletions of N.J.S ” 40:9-3 are not seelieniie toa 
municipal utilities authority since N.J.S.A. 40:14B-68 ex- 
empts such authorities from compliance with the bidding 
statute, N.J.S.A. 40:50-1. Dobson, Inc. v. Raritan Twp. Utili- 
ties Authority, et al. App. Div. ...... go che 685 

Municipal consent is a prerequisite hes any extension of 
service by a water company to territory within its juris- 
diction. Brick Township v. South Lakewood Water Com- 
pany. App. Div. .... 766 

The Public Utility Commanion: can review a refusal by a 
municipality to consent to extension of water services into 
its territory. Brick Township v. South Lakewood Water 
Company. App. Div. .. 766 

Accident reports filed - a nine: utility with the 
P.U.C. fall within the category of public records as defined 
in the “Right to Know Law.” Irval v. P.U.C. App. Div. 768 


Railroads 

Although Legislature has transferred regulatory powers 
over railroads to the Commuter Operating Agency, the 
Public Utility Commission has power of regulation over 
health and safety at passenger stations. In Re: Investiga- 
tion of Penn Central Passenger Station at Newark. Sup 


Real Estate Brokers 

Held, on facts, organizational provisions of a real estate 
multiple listing service, by which its members engage in a 
concerted refusal to deal with or admit non-members, con- 
stitute an illegal restraint of trade. Oates v. Eastern Ber- 
gen County Multiple Listing Service. Chan. Div. 


Real Property 

The ownership of real property does not include the 
right to bar access to governmental services available to 
migrant workers. State v. Peter K. Shack and Frank 
Tejeras. Sup. Ct. . 


Real property rights are not absolute, they are selective 
and must accommodate so as not to injure the rights of 
others. State v. Peter K. Shack and Frank Tejeras. Sup. 
Ct. 


The satiate designation of a sieaaiitandiia area on the 
map submitted for subdivision approval, combined with 
acts from which an intent to dedicate may be inferred, con- 
stitutes an offer to dedicate which may be accepted or 
rejected by the public authorities at any time in the future. 
Brookdale Park Homes, Inc. v. sits of Bridgewater, etc. 
Chan: Div. ...... 786 

Held, on facts, the Sestiguaiion: ofa poneneee area by an 
applicant for subdivision approval] constituted an irrevoc- 
able dedication (or offer to dedicate) the area to public use. 
Brookdale Park Homes, Inc. v. Twp. of Bridgewater, etc. 
Chan. Div. : 786 

Rights of owners, of cmnlaleiiliies and of the public in 
streets after dedication and before acceptance reviewed. 
State v. Birch. App. Div. 

Evidence of occasional fishing, swimming and sunbath- 
ing by a few members of the public prior to 1960 and the 
establishment of a public beach by the Borough in 1960 
does not suffice to show that the Borough or the public 
had acquired a prescriptive easement for beach purposes. 
Spiegle v. Borough of Beach Haven. App. Div. ....... 962 

The Borough’s ordinance prohibiting construction of 
residences on beach dunes constitutes a taking for which 
the owners of affected property are entitled to compensa- 
tion, but only where the nature of the property is such 
that it would be economically feasible to construct a resi- 
dence on it and public safety would not be endangered 
thereby. Spiegle v. Borough of Beach Haven. App. Div. 962 

A subsequent remarriage of a divorced couple does not 
reinstate their pre-divorce tenancy by the entirety. Di 
Santo v. Adase. App. Div. Laws ee 3 OS 

An estate by the entirety can continue aie if there is an 
unbroken relationship of husband and wife; a divorce ter- 
minates the estate by the entirety and converts it into a 
tenancy in common. Di Santo v. Adase. App. Div. .... 998 

A covenant requiring individual lot owners to purchase 
stock in a property owners association and to pay assess- 
ments for the maintenance of lake area held unenforceable 
as a neighborhood scheme since not all lots were made 
subject to the covenant and since the covenant is unen- 
forceable due to its vagueness of terms. Petersen v. Beek- 
mere. Chan. Div. 


Realtors 
Suit to Determine Realtors’ Rights Started by — 


Reapportionment 

In special election to fill unexpired term of State Sen- 
ator who had been elected in 1967, where district was re- 
apportioned after 1967, voters who resided in the reappor- 
tionment district but not in the present district had no 
right to vote. Yates et al v. Kelly et al. App. Div. 


Recall 
Statute allowing amendment of recall petition embraces 
consolidation of two petitions circulated by separate or- 
ganizations seeking recall of same incumbent on similar 
grounds. In re petition of Smith. App. Div. 466 
Requirement that verification of signatures on petitions 
be done by signers of the petition is mandatory. In re 
petition of Smith. App. Div. nh i 466 
Requirement that recall petition be aan by 25% of 
registered voters of city refers to those registered at date 
of most recent general election. In re petition of Smith. 
App. Div. .. < ER, 
Fact that some enue on recall petition are forged 
or fraudulent will not vitiate balance of signatures on peti- 
tion. In re petition of Smith. App. Div. 


Receiving Stolen Property 

It is not sufficient to constitute guilt under N.J.S.A. 
2A:139-1 that defendant should have known the property 
he received was stolen; the statute requires proof beyond 
a reasonable doubt that the accused actually knew the 
property was stolen. State v. Rowe. Sup. Ct. 34 

Receiving a stolen bank check which is blank on its face 
constitutes a violation of N.J.S.A. 2A:139-1, the blank check 
being regarded as “other things of value” within the com- 
prehension of the statute. State v. Miller. App. Div. ... 82 


Recent Case Note 

Uniform Commercial Code—Secured Transactions—Sec- 
ured party’s interest in proceeds of collateral includes 
identifiable funds in debtor’s bank account. Associates Dis- 
count Corp. v. Fidelity Union Trusi Co., 111 N.J. Super. 353, 
268 A.2d 330. Law Div. 1970 


Refuse 

Chapters 39 and 40 of the Laws of 1970 preempted the 
field of solid waste collection and disposal and manage- 
ment thereby precluding municipalities from regulating 
sanitary landfill operations by ordinance. Ringlieb v. Twp. 
of Parsippany-Troy Hills. Sup. Ct. 


Releases 

Where an infant executes a release for injuries sustained 
in consideration of payment of a sum by the releasee and 
subsequently institutes and prosecutes to completion a suit 
for the same injuries against the releasee and a co-defend- 
ant, he thereby rescinds his release and is obligated to 
return the consideration he received therefor. Boyce v. 
Doyle and March. Law Div. = 

An agreement to forbear to sein: a otetunt offense 
in exchange for the forbearance of a civil claim is void as 
against public policy. Wilson v. United States Lines. Law 
Div. .... 331 

The defense of release to an action for malicious prosecu- 
tion or for abuse of process must be stricken where the 


release was given to suppress the criminal prosecution, re- 
gardless of the guilt or innocence of the releasor. Wilson 
v. United States Lines. Law Div. ...................-. 331 


Religious Freedom 

In deciding a case under the “free exercise’ clause of the 
First Amendment, the Court must balance a number of 
factors, and the burden is on the State to show that it has 
an over-riding interest which cannot be accomplished by 
an alternative which does not intrude upon the conscience 
of objectors; this balancing process involves questions of 
fact, preventing summary judgment. Valent v. N.J. State 
State Poard of Education, et al. Chan. Div. ........... 250 


Remittitur 

Where there is adequate support for jury’s finding on 
liability and it appears only that the damages awarded 
were excessive, remittitur may be used. Taweel v. Starn’s. 
Sup. Ct. are 446 

Where award of damages is so ‘on, excessive as to 
demonstrate prejudice, partiality or passion, remittitur 
should not be ordered and a new trial on all issues is the 
proper procedure. Taweel v. Starn’s. Sup. Ct. ......... 446 


Rent Control 
Designation of the “Public Officer” under a rent control 
ordinance should be by title, not by name of an individual, 
and must be by ordinance. Kessler v. Passaic. Law Div. 82 
President Nixon’s Wage, Price & Rent Control Order 785 


Replevin 

In view of the conflicting values involved and the im- 
pact on business practice of 2 ruling that the replevin 
statute is unconstitutional, the District Court will not rule 
on the constitutionality of the statute and leaves that 
question for a higher court. Almor Furniture & Appliances, 
Inc. v. MacMillan et al. Essex Cty. Dist. Ct. 8 


Res Ipsa Loquitur 
A conviction for careless driving being quasi-criminal, 
it cannot be based upon res ipsa loquitur since that in ef- 
fect places the burden of proof on the defendant. State 
v. Wenzel. App. Div. .. 131 
Res Ipsa doctrine is not enalinaiee in elneal or —_ 
criminal proceedings. State v. Wenzel. App. Div. 


Res Judicata 
Doctrine of res judicata applies as the same parties had 
been involved in a prior case on the same set of facts 
and issues despite France v. A.D.A. Transport Corp. abol- 
lishing parent-child immunity doctrine. Franco v. Davis. 
i 18 


Prior summary dispossess proceedings are not res 
judicata as to an action for breach of warranty of habit- 
ability or for unpaid rent. Berzito v. Gambino. Union Co. 
Dist. Ct. 


Respondeat Superior 

Once a police officer has abandoned his duty and acted 
in furtherance of his own interest, as by attempting to 
extort protection money, the doctrine of respondeat super- 
ior does not apply. Snell v. Murray, et al. Law Div. .. 1218 


Restitution 

Where an infant executes a release for injuries sustained 
in consideration of payment of a sum by the releasee and 
subsequently institutes and prosecutes to completion a suit 
for the same injuries against the releasee and a co-defend- 
ant, he thereby rescinds his release and is obligated to 
return the consideration he received therefor. Boyce v. 
Doyle and March. Law Div. 


Restraint of Trade 

Held, on facts, organizational provisions of a real estate 
multiple listing service, by which its members engage in a 
concerted refusal to deal with or admit non-members, con- 
stitute an illegal restraint of trade. Oates v. Eastern Bergen 
County Multiple Listing Service. Chan. Div. 

The New Jersey Antitrust Act calls for the application of 
the Federal per se doctrine in the consideration of combin- 
ations in restraint of trade. Oates v. Eastern Bergen County 
Multiple Listing Service. Chan. Div. 2 


Restrictive Covenants 
An employer is not entitled to a preliminary restraint in 
an action under an employee's restrictive covenant unless 
he makes a suitable showing that such restraint is necessary 
to protect his legitimate interests and would not impose 
undue hardship on the employee or injure the public. 
Whitmyer Bros. v. Doyle, et al. Sup. Ct. .. 238 
Postemployment restrictive covenants will be enforced 
only to the extent necessary to protect the “legitimate 
interests” of the employer. Whitmyer Bros. v. Doyle et al. 
Sup. Ct. 238 
The “legitimate interests’ of an employer which may 
be protected by a restrictive covenant exacted from an 
employee include trade secrets, confidential business in- 
formation and customer relationships but do not include 
preventing competition as such. Whitmyer Bros. v. Doyle 
et al. Sup. Ct. 238 
Matters of general knowledge within the industry or 
routine or trivial differences in practice and methods are 
not trade secrets or confidential information entitled to 
protection. Whitmyer Bros. v. Doyle et al. Sup. Ct. ... 238 
An employee’s covenant will be given effect if it is rea- 
sonable and it wil! generally be found reasonable if it 
simply protects the “legitimate interests” of the employer, 
imposes no undue hardship on the employee, and is not 
injurious to the public. Whitmyer Bros. v. Doyle, et om 
2 


Retail Credit Sales 
The finance charges on retail revolving charge accounts 
are not governed by the general usury statute, N.J.S.A. 
31:1-1. Sliger, et als v. R. H. Macy & Co. Sup. Ct. 
Regulation of the finance charges in revolving credit 
transactions is a matter for the legislature rather than the 
courts. Sliger, et als v. R. H. Macy & Co. Sup. Ct. ... 1219 


Retail Installment Sales 

The Retail Installment Sales Act was saved from repeal 
when the Uniform Commercial Code was adopted and was 
given precedence over the later legislation in case of con- 
flict. Dean v. Universal C.I.T. App. Div. 31 

Retail installment sales contracts cannot give assignee 
same rights as the holder in due course of a negotiable in- 
strument would be entitled to and such clause cannot be 
given effect. Dean v. Universal, C.I.T. App. Div. ...... 314 
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Retail Installment Sales, Cont'd 

Clause in retail installment sales contract which appoints 
holder attorney-in-fact to endorse any draft for customer 
is invalid. Dean v. Universal C.I.T. App. Div. ......... 314 

Personal property found in motor vehicle at time 
of repossession forms no part of the collateral and 
clause in retail installment sales contract which would 
prevent the retail buyer from claiming his property so 
found unless he does so within five days of repossession is 
unconscionable and unenforceable. Dean v. Universal 
C.LT. App. Div. 


Retroactivity 

The decision in France v. A.P.A. Transport Corp. which 
overruled parent-child tort immunity in automobile cases 
should only be applied to accidents occurring after July 
10, 1970. Schwartz v. U.S. Rubber. Law Div. 


Revocation 

Held, attempted revocation of intervivos trust by settlor 
during lifetime was never consummated, was at best in- 
choate and was not effected. In Re: Estate of Julia Hen- 
ning. Chan. Div. 

Where trust instrument provides that the right of revoca- 
tion must be exercised by a written instrument delivered 
by the settlor to the trustee during the settlor’s lifetime, 
the settlor cannot effectively revoke the trust by will. In 
Re: Estate of Julia Henning. Chan. Div. 


Right to Counsel 

Defendant, even though under arrest for a different of- 
fense, was entitled to the assistance of counsel before the 
pre-trial confrontation took place in a cell at police head- 
quarters. State v. Earle. App. Div. .. 50 

To warrant reversal on the ground of denial of effective 
counsel, counsel must hawg been so incompetent as to make 
the trial a farce or mockery of justice. State v. Edge and 
Robbins. Sup. Ct. Ae : 191 

Where the record does ‘anit expressly reflect that an ac- 
cused was offered and declined the assistance of counsel, 
the burden is on the state to show his waiver of counsel 
was an informed waiver. Urbano c. Yeager. U.S.D.C. .. 219 

A pre-indictment identification is not invalid under the 
rule of U.S. v. Wade though defendant did not have counsel 
and not proximate in time to the offense, where the lineup 
procedure was not unduly suggestive, the defendant was 
not singled out for the victim’s attention, and the victim 
identified the defendant as soon as he saw him. State v. 
Jordan. App. Div. 292 

Our courts have declined te puree whether the rule of 
U.S. v. Wade applies to pre-indictment lineups or have 
limited their holdings in applying the Wade rules to the 
specific facts of the case under review. State v. Jordan. 
App. Div. 292 

When nature of dsines in eenialied cont is such that 
imprisonment or other consequence of magnitude such as 
substantial loss of driving privileges is a likelihood on con- 
viction, indigent defendant should have counsel assigned to 
him unless he knowingly chooses to proceed pro se. Rod- 
rigues v. Rosenblatt and State v. Conley. Sup. Ct. . 445 

Where out-of-court identification precedes both custody 
and arrest, counsel is not required. State v. Ruggiero. 
App. Div. 

There is no unfairness or violation of defendant’s rights 
by an identification of the accused in the municipal court 
at a preliminary hearing by a witness who had previously 
identified him at a line-up. State v. Ruggiero. App. Div. 707 


Right to Know 

Accident reports filed by a public utility with the P.U.C. 
fall within the category of public records as defined in the 
“Right to Know Law.” Irval v. Public Utility Commission. 
App. Div. 76 

Exclusion of seibtie en teens tote can be made 
only when necessary for the protection of the public 
interest. N.J.S.A. 47:1A-1. Irval v. Public Utility Commis- 
sion. App. Div. 


Right to Speedy Trial 

Right to speedy trial as expressed in Dickey v. Florida 
does not apply when the defendant has pleaded guilty. 
State v. Brunetti. App. Div. 4 


Riots 

An action will not lie to recover riot damages upon a 
charge of negligence with respect to discretionary decisions 
made by municipal authorities. A & B Auto Stores, etc., 
et al v. Newark. Sup. Ct. . 702 

In imposing liability on municipalities without fault, the 
riot statute (N.J.S.A. 2A:48-1 to 7) does not violate the 
due process or equal protection clauses of the Fourteenth 
Amendment. A & B Auto Stores, etc., et al v. Newark. 
Sup. Ct. 

The 1968 amendments to the riot statute do not operate 
retrospectively. A & B Auto Stores, etc., et al v. Newark. 
Sup. Ct. 702 

The carriers who ennet wide of the 1967 Newark riot 
are not entitled to be subrogated to their insureds’ claims 
against the City. A & B Auto Stores, etc., et al v. Newark. 
Sup. Ct. . 702 

The riot een. covers tone resulting pam theft and 
looting but does not cover losses from business interruption, 
loss of profits or good will, or other intangible losses. A & 
B Auto Stores, etc., et al v. Newark. Sup. Ct. 702 

The riot statute (N.J.S.A. 2A:48-1 to 7) is valid and sub- 
sisting legislation. Mulliken, Inc., et als v. Englewood. 
Sup. Ct. : 702 

An amendment to the mans of aennuee claimed as the 
result of a riot may be made more than three months after 
the loss occurred where the suit was timely filed and the 
defendant is not prejudiced on the merits. Mulliken, Inc., 
et als v. Englewood. Sup. Ct. 702 

The riot statute (N.J.S.A. 2A:48-1 to 7) is not void for 
vagueness for failure to define a riot. Manzo, et al v. Plain- 
field. Sup. Ct. ; 702 

Carriers which insured owners against riot damage losses 
are not entitled to be subrogated to their insureds’ claims 
against the municipality even though the municipality 
had ample liability insurance coverage. Manzo, et al v. 
Plainfield. Sup. Ct. ae > 4Oe 

In prescribing a standard insurance policy, the Legisla- 
ture did not intend to amend the riot statute so as to give 
carriers a right of subrogation against the City. Manzo, 
et al v. Plainfield. Sup. Ct. 


Robbery 

Where on the trial of an indictment for robbery the 
State’s proofs fail to establish the element of larceny, the 
jury is limited to the issue of an attempt to commit rob- 
bery. State v. McCoy. App. Div. 


Rule Against Perpetuities 

The Court will, if possible, avoid construing a will so as 
to create a perpetual trust for noncharitable purposes, 
which would be void as violative of the rule against per- 
petuities. Wilson et als v. Flowers et als. Sup. Ct. .... 486 


Rules 
Third Circuit Revises Motion Rule 


Alternate Drafts Of Proposed Amendment To 
Rule 45 Of Federal Rules Of Criminal Procedure .... 529 

Rules Of Procedure For The Trial Of Minor Offenses 
Before U.S. Magistrates 

New Rules and Amendments 

Additional Rule Amendment 

Proposed Rule Amendments Court 
Changes 761 

New Rule As To Vouns In Miutelmented Actions, by 
Hon. Saul Tischler : . 801 

New Rules Of The US. Count of Aaeste For The 
Third Circuit ; nth Sige ore a 

Proposed Auenensin To The Federal Rules Of Crim- 
inal Procedure For The U.S. District Courts And The 
Federal Rules Of Appellate Procedure 817 

Proposed New Bankruptcy Rules—Suggestions And Com- 
ments Sought From Bench And Bar 

Bankruptcy Rule B-8B Amended 

U.S. Court Of Appeals Third Circuit Rule Amend- 
ments 898 

Summary Of Court Rule _— Since The 1969 Revi- 
sion, by Sylvia B. Pressler .. 981 

New Rules and Amendments 


And Other 


Sale of Collateral 


Where buyer was not given reasonable notification of 
the impending sale of repossessed collateral under N.J.S.A. 
12A:9-504(3), the secured party is not automatically de- 
prived of his deficiency but he must prove that the sale 
resulted in the fair and reasonable value of the security 
being credited to the debtor’s account. Conti v. Jarossy. 
Ocean Co. Dist. Ct. 428 


Where secured party sells collateral withent prior notice 
to the debtor as required by N.J.S.A. 12:9, the debtor can 
recover any loss caused by the failure to comply with this 
Sub-chapter, and if the collateral is consumer goods can 
recover an amount not less than the credit charge plus 
10% of the debt or the time price differential plus 10% of 
the cash price. Conti v. Jarossy. Ocean Co. Dist. Ct. ... 428 


Sales 

Purchase price for consumer goods may be so excessive 
as to be unconscionable and therefore render sales con- 
tract unenforceable as written under N.J.S.A. 12A:2-302. 
Toker v. Westerman. Union Co. Dist. Ct. 

A sale differs from a bailment in two ways: first, a sale 
involves transfer of title of the property to the buyer, 
whereas in a bailment the possession of the property is 
transferred to the bailee but title remains in the bailor: 
second, a bailment requires that the property must be re- 
turned to the owner, while a sale imposes no obligation 
on the buyer’s part to return the nail Garfield v. 
Furniture Fair-Hanover. Law Div. : 332 

The Court will not enforce the acceleration provisions of 
a retail installment sales contract where the Seller did not 
perform in good faith and did not follow a course of fair 
dealing. Urdang v. Muse. Essex Co. Dist. Ct. 427 

Where a Buyer defaulted in payments on a retail install- 
ment sales contract but subsequent to repossession of the 
goods offered the Seller a sum which would have left a 
balance due no greater than the value of the goods, the 
Court will not enforce the Seller’s right to accelerate the 
payments under the contract and bring suit against the 
Buyer for the deficiency, since if the Seller had accepted 
the Buyer’s offer, the Seller would have suffered no loss. 
Urdang v. Muse. Essex Co. Dist. Ct. . 427 

The Attorney General has authority to bring action in 
the public interest under the Consumer Fraud Act either 
on behalf of specifically named buyers who have been im- 
posed on or in the nature of a class action on behalf of 
all similarly situated buyers. Kugler v. Romain. Sup. Ct. 629 

Where price unconscionability renders a sales contract 
invalid as to all consumers who executed it, the Attorney 
General is entitled to a judgment so holding as to the 
entire class of such persons. Kugler v. Romain. Sup. Ct. 629 

Held, on facts, the price for a book package was uncon- 
scionable in relation to the seller’s cost and the value to 
the consumers and was therefore a fraud within the con- 
templation of N.J.S.A. 56:8-2. Kugler v. Romain. Sup. Ct. 629 


Sales Tax 
Where the vendee delivers to the vendor a properly 
executed sales tax exemption certificate, the vendor is not 
liable for failing to collect the sales tax as long as he acted 
in good faith, and the burden of proving bad faith is on 
the State. Ramac v. Director. Div. of Tax Appeals. 887 
Dynamite sold to stone quarries for use in blasting the 
rock ledge is within the exemption in N.J.S. 54:32B-8(t). 
Ramac v. Director. Div. of Tax Appeals 887 
Mailing services performed by New Jersey corporations 
are subject to sales tax under N.J.S.A. 54:32B-3(b) (1) and 
(5). Fisher-Stevens v. Merit Mailers v. Director. Division 
of Tax Appeals 963 
Sort-tie-bag services rendered by New Jersey corporations 
in accordance with Post Office Department Regulations to 
out-of-state addresses are not subject to sales tax because 
of the Commerce Clause although all other mailing ser- 
vices regardless of destination are subject to tax. Fisher- 
Stevens v. Merit Mailers v. Director. Division of Tax 
Appeals 963 


Sand Dunes 
Sand Dune Protection, by Dr. Stephen Sussna, A.I.P. 363 


Sanitary Landfill 

Chapters 39 and 40 of the Laws of 1970 preempted the 
field of solid waste collection and disposal and manage- 
ment thereby precluding municipalities from regulating 
sanitary landfill operations by ordinance. Ringlieb v. Twp. 
of Parsippany-Troy Hills. Sup. Ct. 1111 
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Savings and Loan Associations 

A Critique Of Savings And Loan Association Lending 
Policies, by Samuel S. Sagotsky 677 

Held, on facts, the record supports the Commissioner's 
determination that the applicant savings and loan associa- 
tion’s plan to transfer its principal office to another mun- 
icipality was a bona fide relocation of its principal office 
and not merely an attempt to circumvent the “home office” 
protection of N.J.S.A. 17:12B-26(c). In re weneinuiges Ss. & L. 
Assn. App. Div. Pe ; 751 


School Aid 

The Director of the Division of Taxation should fix and 
include the true sale price of a parcel of property in the 
School Aid Ratio and Equalized Valuation for a municipal- 
ity where the sale price is indefinite but the sale is so big 
that to omit it would work an injustice and hardship on 
the municipality. Secaucus v. Director. Div. of Tax 
Appeals eats Fo Ae 119 


Schools 
The determination as to whether a particular supervisory 
employee should be included in a negotiating unit for 
school supervisory personnel requires a factual finding by 
PERC as to the existence of a substantial actual or potential 
conflict of interest by reason of the managerial responsibil- 
ities of that employee over the other supervisory personnel. 
Bd. of Educ. v. Wilton. Sup. Ct. 118 
A person cannot be appointed to a Nene of education 
while serving as a teacher in the same school district. 
Visotcky et al v. Garfield et al. App. Div. 138 
L. 1965 c. 175 is special legislation and hence unconsti- 
tutional for failure to be preceded by public notice prior to 
adoption as required by N.J. Const. Art. IV, Sec. VII, par. 8. 
Alfred Vail Mutual Ass’n and Twp. of Shrewsbury v. 
Boro of Shrewsbury. Sup. Ct. ... 209 
Held, on facts, expulsions of high ee students for 
alleged assaults on other students set aside for failure to 
produce the accusing witnesses for testimony and cross- 
examination. Tibbs v. Bd. of Ed. of Franklin. App. Div. 355 
N.J.S.A. 18:39-1, providing for transportation to public 
and parochial schools, does not violate the establishment 
clause of the church-state provision of the First Amend- 
ment; the statute aids the student rather than his school, 
and its purpose and primary effect are not to advance reli- 
gion. West Morris veeeiniee Bd. of Ed., et al v. Sills, et al. 
Sup. Ct. ; 638 
N.J.S.A. 18:39-1 dues a" pn omni mrenneiiiee of the 
laws because it provides transportation only to private 
school students who reside in districts which must furnish 
transportation to the public schools; there is nothing invid- 
ious or unreasonable in the legislative classification. West 
Morris Regional Bd. of Ed., et al v. Sills, et al. Sup. Ct. 638 
A school board has no legal duty to re-hire a non-tenured 
teacher at the end of her contract, or to grant her a hearing 
or a statement of the reasons why she was not re-hired. 
Donaldson v. Board of Ed. of North Wildwood. App. 
Div. : 654 
A county worationsl wheel is subject toa ‘municieel zon- 
ing ordinance. Denville v. Bd. of Ed. etc. et al. Sup. Ct. 803 
Where the taking of a portion of public school property 
for a highway and the construction and use of the highway 
necessitates the installation of soundproofing, air condi- 
tioning and landscaping to render the remainder of the 
property usable as a school, the school board is entitled to 
compensation for such costs in the condemnation pro- 
ceeding. State v. Bd. of Ed. of Elizabeth, etc. Law Div. 1002 


Search and Seizure 
Marijuana confiscated by the police was not the product 
of an illegal search since it was discovered and surrendered 
by a civilian not acting as a government agent. State v. 
Frank and Shapiro. App. Div. : 55 
Once a judge has made a finding of probable cause on 
the proof submitted and issued a search warrant, a review- 
ing court, especially a trial court, should pay substantial 
deference to his determination. State v. Mercurio. Sup. 
et... 81 
When the ateiees of the facts offered to show probable 
cause is challenged after a search made pursuant to a war- 
rant, and their adequacy appears to be marginal, the doubt 
should ordinarily be resolved by bine the search. 
State v. Mercurio. Sup. Ct. 81 
Misdescription in search warrant as to an apartment 
number caused by defendant’s own act will not invalidate 
a search. State v. Wright. App. Div. 87 
Affidavit must contain basis for informant’s conclusion 
that narcotics are concealed on premises. State v. Ebron. 
App. Div. 87 
Police have right to pear automobile where there is 
probable cause to believe it contains an instrumentality of 
the crime. State v. Smith. App. Div. 114 
Decision in Chime! vs. California, restricting area which 
may be searched incident to arrest is not to be retro- 
actively applied. State v. Smith. App. Div. 114 
A limited search incident to an arrest may be made of a 
defendant’s papers where the search is for specific inculp- 
atory evidence although unspecific rummaging through 
defendant’s papers will not be permitted. State v. Smith. 
App. Div. 114 
Where the police were involved in investigating a homi- 
cide and defendant approached the police patrol car in a 
menacing and hostile manner and put his hand in his 
pocket and where the police officer took the defendant’s 
hand out of his pocket and searched the pocket without 
first conducting a ‘“‘pat-down” search, the search was not 
violative of the Fourth Amendment. State v. Dennis. 
App. Div. 131 
A search and seizure incident to a lawful arrest and 
made within the area under the possession and control of 
the defendants is legal. State v. Raymond. App. Div. 139 
A motion to suppress should be granted where a warrant- 
less search and seizure was based on mere suspicion and 
where the police used noise abatement as the rationale 
for the entry but waited a half-hour before entering the 
premises. State v. Allen. App. Div. 170 
A policeman’s affidavit in support of application for a 
search warrant may contain information received from 
other law officers, and need not be based solely upon his 
personal knowledge. State v. Gillman. App. Div. 171 
The fact that it was later discovered that some of the 
sworn statements upon which a warrant was issued were 
not true does not itself make the warrant invalid. State 
v. Gillman. App. Div. ; : 171 
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Search and Seizure, Cont’d 

Where the defendant, who was hospitalized after auto- 
mobile accident, failed to produce registration certificate, 
the police had the right to search his automobile for the 
registration certificate and to seize a revolver found in the 
glove compartment ae that search. State v. Gammons. 
App. Div. oe 

Where police received information from a reliable infor- 
mant that three men were planning an armed robbery and 
were proceeding in a vehicle described by the informant 
and where the police then stopped the vehicle and ob- 
served a weighted object in defendant driver’s coat pocket 
and after a pat-down search found a pistol in defendant’s 
pocket, the patting-down or frisking of defendant was not 
an unreasonable search and the pistol was properly ad- 
mitted into evidence. State v. D’Orsi. App. Div. 251 


A police investigation and search of premises rendered 
uninhabitable by fire and unoccupied, to determine the 
cause of the fire, is not a search requiring a warrant. State 
v. Vader. App. Div. .. 

There may not be more than one search under a warrant. 
State v. Vader. App. Div. 


A police officer stopping a car has the right to order both 
driver and passenger to get out and to search the vehicle if 
the occupants appear to be under the influence of alcohol, 
even though the driver produces a valid license and regis- 
tration. State v. Boone and Terry. App. Div. 


Where an officer properly orders an occupant of a vehicle 
to get out and then notices a suspicious bulge in the occu- 
pant’s belt, he may search the occupant to determine 
whether the bulge was a weapon. State v. Boone and 
Terry. App. Div. 

An affidavit reciting that a reliable informant had stated 
that a defendant was selling narcotics, and that surveil- 
lance had shown known narcotics registrants entering and 
leaving defendant’s apartment on several occasions, pro- 
vided sufficient cause for the issuance of a warrant. State 
v. Mack. App. Div. 

If timely motion to suppress evidence obtained by search 
and seizure is not made pursuant to R. 3:5-7, defendant is 
deemed to have waived any objection thereto. State v. 
Cox. App. Div. 490 

Where situation donde immediate action, a search 
warrant is not necessary and search can extend to contra- 
band within defendant’s obvious ambit of possession. State 
v. Cox. App. Div. 

The fact that a detective standing in a hallway looked 
through an open door and saw narcotics in a hotel room 
did not constitute a search. State v. Jordan. App. Div. . 569 

On appeal, a court may only consider the record made 
on the pre-trial motion to suppress, and may not take into 
account the testimony of other witnesses produced at the 
trial. State v. Jordan. App. Div. 

Seizing objects which are in plain view on the floor of a 
vehicle does not constitute a search of the vehicle. State 
v. A. C. App. Div. 

An officer may arrest juveniles after observing marijuana 
in plain view on the floor of their automobile and may 
validly search the vehicle and seize the ee State 
v. A. C. App. Div. : 

A detective’s observations of narcotics were the fruit of 
an unlawful search where he entered an apartment without 
a warrant or consent and without probable cause to arrest 
the occupant. State v. Rice. App. Div. ... 630 

If the State claims that the occupant consented to the 
entry, it must prove by clear and positive evidence that 
the consent was voluntarily and intelligently given. State 
v. Rice. App. Div. Esha : . 630 


A trial judge may properly refuse to conduct an in cam- 
era hearing out of the presence of applicant’s counsel and 
the applicants to determine whether justice would be 
served by a pre-indictment disclosure of the affidavit and 
other evidence supporting the issuance of a search warrant. 
In the Matter of the Search and Seizure of Property at 
Premises of C Company in Roselle, N.J., etc. App. Div. 654 

Except in exceptional circumstances, disclosure of the 
affidavit and other supportive material upon which a 
search warrant issued may be allowed to an aggrieved 
party at a pre-indictment stage. In the Matter of the 
Search and Seizure of Property at Premises of C Company 
in Roselle, N.J., etc. App. Div. . ; js sw 2 ae 

California’s Repossession Law Voided—Court Rules Law 
Violates Debtors’ Search and Seizure and Due Process 
Rights soe MBT9 

Requirement of rule that siinitle een may be issued 
only where supported by affidavit of applicant or sworn 
testimony of witness whose testimony has been steno- 
graphically transcribed or incorporated in a summary by 
the issuing judge is mandatory. State v. Stolzman. App. 
Div. 

While a tip from State Police or the Governor's Office 
that defendant was selling narcotics at a given address 
would not itself provide probable cause to arrest defendant 
there without a warrant, his conduct and attempted flight 
on seeing the officers after having admitted a known nar- 
cotics user to his apartment, lent credence to the tip, 
supplied support for an arrest without a warrant and justi- 
fied the search to prevent immediate destruction or loss of 
evidence of the crime. State v. Boswell. App. Div. .. 684 

Evidence seized in a search pursuant to a warrant is not 
to be suppressed where the building searched was ade- 
quately described in the affidavit but the incorrect number 
of the premises was set forth in the affidavit and warrant. 
State v. Bisaccia, et als. Sup. Ct. . 

Query, whether the suppression doctrine of Mapp v. Ohio 
is a desirable or effective measure to protect constitutional 
rights? State v. Bisaccia, et als. Sup. Ct. ........... 791 

Although an anonymous telephone call that narcotics 
were being used did not give police probable cause to 
believe that criminal activity was being carried on in the 
building, the fact that defendant and other occupants fled 
justified following them, and heroin discovered during the 
pursuit was not the product of an illegal search and 
seizure. State v. Royal. App. Div. ....... SEF anal wee 

During hearing on motion to suppress Setendents should 
be allowed to cross examine detective whose affidavit was 
the basis for the issuance of search warrants to test his 
credibility as to his references to a secret informer. State 
v. Carluccio et al. Law Div. t -» AO 

On motion to suppress, haaaaiiaaiitiue of probable cause 
is not necessarily limited to the affidavit alone; defendants 


in an appropriate case have the right to a hearing to prove 
statements of material facts in the affidavit used to procure 
the warrant are false. State v. Carluccio et al. Law Div. 870 


A tap on public telephones is iilegal where the affidavit 
and application for authorization do not demonstrate the 
“special need” required under N.J.S.A. 2A:156A-1 et seq. 
and the order does not require appropriate safeguards for 
the conversations of persons other than the prime suspect; 
and neither the contents thereof nor evidence derived 
therefrom, such as evidence obtained under a search war- 
rant based thereon is admissible. State v. Sidoti, et al. 
Law Div. 


Absent specific allegations that the facts set forth in the 
affidavit underlying the search warrant were untrue or that 
the affiant’s allegations therein were perjurious, a defend- 
ant is not entitled to examine the affiant to contradict the 
truth of a legally sufficient affidavit. State v. Rulli. App. 


The seizure of articles not specified in a search warrant 
does not invalidate the search for and lawful seizure of 
other articles which were described therein. State v. Rulli. 


Held, on facts, the affidavit established probable cause 
and justified the issuance of the search warrant. State v. 
Rulli. App. Div. 

Law, Order And The Fourth Amendment, by Gerald 
D. Miller 


The police had probable cause for an arrest and search 
when they saw defendant suddenly pass a handerkerchief to 
a person walking behind him in a high narcotics area, par- 
ticularly in view of the defendant’s known association with 
narcotics violators. State v. York. App. Div. 


A motion to suppress evidence should not be determined 
during the course of a trial; if the motion is timely, the 
defendant should move to postpone the trial until the 
motion is disposed of. State v. Perry. Sup. Ct. . 1109 


Where the affidavit for a search warrant expressly states 
that the detective-affiant has had satisfactory experience 
with the informant, such support is sufficient to establish 
the informant’s reliability. State v. Perry. Sup. Ct. .. 1109 


Where informer’s tip gave particular details as to location 
of allegedly stolen property and described several diverse 
items, including a doctor’s bag, such information is suf- 
ficient to sustain the issuance of a search warrant. State 
v. Perry. Sup. Ct. 


Secured Transactions 

Where plaintiff sold materials to a company under the 
protection of a perfected security agreement with a filed 
financing statement which covered the proceeds of collat- 
eral, under N.J.S.A. 12A:9-306(2) and (3) (a) plaintiff had a 
continuing security interest in the check received by the 
company in payment for the manufactured materials sold 
by it from the time of the check’s receipt to the time of 
its deposit. Morrison Steel Co. v. Gurtman, et al. App. 
Div. 

Under N.J.S.A. 12A:9-306(4) (d) a security interest in un- 
identified proceeds arises upon the intervention of insolv- 
ency proceedings coupled with a commingling and the 
Code extends this perfected security interest to all cash and 
bank accounts of the debtor limited under N.J.S.A. 12A:9- 
306 (4) (d) (ii) to the amount received within 10 days of 
insolvency less any portion paid by the debtor to the 
secured party during that period. Morrison Steel Co. v. 
Gurtman, et al. App. Div. 


Whether a right of set-off exists is to be determined by 
law of New Jersey, and this determination is unaffected by 
the Uniform Commercial Code. Morrison Steel Co. v. Gurt- 
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Under Pennsylvania law, a debtor’s rights in collateral 
may be transferred involuntarily, but such transfer cannot 
affect the secured party’s rights in the collateral unless 
authorized in the security agreement. Royal Store Fixture 
Co. v. New Jersey Butter Co. App. Div. 

A judgment creditor, charged with notice of the secured 
party’s interest in the collateral, commits a conversion by 
removing the collateral from the state following a judicial 
sale of the collateral under his judgment, execution and 
levy. Royal Store Fixture Co. v. New Jersey Butter Co. 
App. Div... .....- 332 

Where secured —e es collateral without prior notice 
to the debtor as required by N.J.S.A. 12:9, the debtor can 
recover any loss caused by the failure to comply with this 
Sub-chapter, and if the collateral is consumer goods can 
recover an amount not less than the credit charge plus 10% 
of the debt or the time price differential plus 10% of the 
cash price. Conti v. Jarossy. Ocean Co. Dist. Ct. .... 428 


Where buyer was not given reasonable notification of the 
impending sale of repossessed collateral under N.J.S.A. 
12A:9-504(3), the secured party is not automatically de- 
prived of his deficiency but he must prove that the sale 
resulted in the fair and reasonable value of the security 
being credited to the debtor’s account. Conti v. Jarossy. 
Ocean Co. Dist. Ct. 

Secured party’s interest in seinecuile of collateral includes 
identifiable funds in debtors bank account. Associates Dis- 
count v. Fidelity Union. 111 N.J. Super. 353, 268A, 2d 330. 
(L. Div. 1970). Case note Z wen 560 

California’s Repossession Law Vebied atest _— Law 
Violates Debtors’ Search and Seizure and Due Process 


Securities 
Regulations promulgated by the Bureau of Securities con- 
strued as requiring a broker-dealer to maintain the mini- 
mum capital requirement throughout the period of regis- 
tration and as prohibiting the sale of securities during the 
period of registration for the purpose of providing mini- 
mum capital requirements. In Re: seieatiiini McLeod & 
Associates. App. Div. . 962 
Bureau of Securities may amen a Serer dealer for 
failure to meet the minimum capital requirements regard- 
less of lack of actual injury to the public. In Re: Ridgway, 
McLeod & Associates. App. Div. : ree 962 
Proposed condominium conversion plan did not consti- 
tute a sale of a security cognizable under N.J.S.A. 49:3-27 
et seq. or N.J.S.A. 49:3-47 et seq. Maplewood Village Ten- 
ants Assn. v. Maplewood Village, et al. Chan. Div. ... 999 
The New Jersey Bureau of Securities may exercise juris- 
diction over a federally registered issue insofar as it in- 
volves the offer or sale of a security from or within this 
State. Data Access Systems v. State. App. Div. 


A finding of unreasonable promoters’ participation in a 
proposed security issue need not be based on a uniform 
promulgated standard but may be made on the basis of the 
Bureau’s expertise applied to the particular situation. Data 
Access Systems v. State. App. Div. .. 1130 

A prior sale of securities without complying with New 
Jersey securities laws does not per se permanently bar a 
company from future sales of securities in this State. Data 
Access Systems v. State. App. Div. 


Segregation 

The New Jersey statutes fixing school districts according 
to municipal boundaries are constitutional even though 
it results in racial imbalance in some districts and de-facto 
segregation; there is no duty to achieve racial balance 
among the several districts. Spencer v. Kugler. U.S.D.C. 491 


Sentences 

Administrative memo re: plea and sentence agree- 
ments 1 

The Federal Concurrent Sentence Doctrine 

Defendant who issued worthless checks in amounts of 
more than $200 should have been sentenced under N.J.S.A. 
2A:111-15, which specifically covers that offense, rather 
than N.J.S.A. 2A:111-1, the omnibus False Pretenses stat- 
ute which carries a more severe penalty since the more 
specific statute should prevail over the general statute. 
State v. Strickland. App. Div. ... 2 


Even though the defendant may have acted on a single 
impulse, where two separate criminal acts were commit- 
ted, multiple punishment may be imposed. State v. Vance. 
PRO IE scx s5 gsi ecace ee aries ales cata aslo a av tues ee 34 


Sentences claimed to be excessive are only reviewable 
on direct appeal and not by post-conviction application. 
State v. Vance. App. Div. .. 384 


It is not a denial of equal protection to confine a juvenile 
for an indefinite term for violation of a statute which if 
violated by an adult would yield a six month sentence due 
to the beneficial treatment afforded by the juvenile system. 
State in the Interest of K.V.N. Juv. & Dom. Rel. Ct. .. 50 


Where defendant was convicted of rape and robbery, it 
was not improper to impose a sentence for the robbery 
conviction consecutive to the defendant’s indeterminate 
commitment under the Sex Offender Act, N.J.S.A. 2A:164-1 
et seq., since consecutive sentences to those under the Sex 
Offender Act are a matter of discretion and are not illegal 
or improper. State v. Clark. App. Div. 


Unless specifically provided otherwise, misdemeanors, 
which includes attempts to commit indictable offenses, are 
punishable by a maximum imprisonment of three years or 
by such lesser maximum as is provided for the offense 
attempted. State v. Wilson. App. Div. 


Judge has right within his sentencing discretion to con- 
sider whole background of defendant including conviction 
for a prior offense after the current offense, so long as the 
convictions for both offenses were a matter of record 
before the current sentencing, and though defendant may 
technically not be a second offender for the purposes of 
added punishment under the statute. State v. Washington. 
App. Div. 


Concurrent life sentences for two separate first degree 
murders are not excessive. State v. Odom. App. Div. 119 

The Supreme Court has power to reduce a death sentence 
to life where there was error in the sentence but not as 
to guilt, and where the prosecution waives the death pen- 
alty, rather than order a new trial as to both guilt and 
punishment. State v. Royster. Sup. Ct. io OL 


In view of the availability of medical and psy~‘’ ric at- 
tention, the imposition of a jail sentence upon a defendant 
claiming to suffer from claustrophobia does not constitute 
cruel and unusual punishment. State v. Guiendon. App. 
Div. 6 acest 8 ee ee 


There is no requirement that a sentence to State Prison 
imposed upon one who is on parole from the Bordentown 
Reformatory for a previous offense be made concurrent 
with the balance of the earlier Reformatory sentence and 
nothing to prevent transfer of the prisoner to State Prison 
for the balance of the Reformatory sentence. State v. 
Fudali. App. Div. fae 


Where defendant pled guilty to three counts of an indict- 
ment charging him with engaging in a lottery business, 
possession of lottery paraphernalia and bookmaking and 
received a suspended sentence on the first two counts 
except for a 75-day period of confinement and a suspended 
sentence on the third count with a three year probation 
and $1,000 fine and where codefendant pled guilty to work- 
ing for a lottery and received a suspended sentence except 
for a 60-day confinement with a two year probation and 
a $500 fine, the sentences were well within statutory 
limits and sound judicial discretion. State v. DeGeorge 
and Lucci. App. Div. 


Under N.J.S.A. 30:4-155 sentences to the Clinton Reform- 
atory for bookmaking are to be indeterminate and the no- 
minimum rule applies. State v. Lavender. App. Div. .. 254 


Where defendant pleaded guilty to bookmaking under 
N.J.S.A. 2A:112-3, engaging in a lottery business under 
N.J.S.A. 2A:121-3(a) and was found guilty of possession of 
lottery paraphernalia under N.J.S.A. 2A:121-3(b), all of- 
fenses stemming from a single raid, and where the pre- 
sentence report indicated that defendant had no prior 
record, that she was suffering from an ulcer and that she 
had three young children and where the senior probation 
officer recommended leniency and defendant was pregnant, 
an indeterminate term at Clinton not to exceed three years, 
all sentences to run concurrently, originally imposed for 
engaging in a lottery business and possession of lottery 
paraphernalia, was sufficient punishment. State v. Lav- 
ender. App. Div. 


As N.J.S.A. 2A:166-16 has been construed, where the 
court orders that the prisoner stand committed until the 
fine and costs are paid, if the fine has not been paid by the 
time defendant has served at least the minimum or been 
paroled by the State Parole Board he must continue in 
prison until he has ‘worked off” the fine at the rate of $5 
for each day of confinement. State v. Farfalla. App. Div. 292 

The imposition of $1500 in fines together with concurrent 
sentences of 2-3 years following conviction of three mis- 
demeanor charges does not subject defendant to 4 years 
imprisonment and is not beyond the 3 year maximum 
imprisonment provided under N.J.S.A. 2A:85-7 since the 
fine is a proper “plus” penalty under N.J.S.A. 2A:85-7 
which provides for imposition of a fine, imprisonment or 
both. State v. Farfalla. App. Div. ..................... 292 
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Sentences, Cont’d 

Where defendant was found guilty of working for a 
lottery business, bookmaking and possession of lottery slips 
and was sentenced to concurrent State Prison terms of 2-3 
years and $500 fine on each charge, to stand committed 
until the fines are paid, the sentence is reasonable and 
absent proof of indigency does not violate the Equal Pro- 
tection Clause. State v. Farfalla. App. Div. 

All sentences of first offenders to the Yardville Reform- 
atory for narcotics convictions under N.J.S.A. 24:18-47 must 
be for exactly two years. State v. Hopson. App. Div. .. 292 

An appellate court will not review a sentence within 
statutory limits unless it is unduly punitive. State v. Brun- 
etti. App. Div. : 

Fact that another man received a lighter sentence does 
not itself make defendant’s sentence erroneous, State v. 
Brunetti. App. Div. . 294 

A defendant who is anibbed om testa under the 
Sex Offenders Act is not entitled to credit against the 
maximum period of his commitment for the time he spent 
in the county jail and diagnostic center while awaiting 
disposition of his case. State v. Lee. App. Div. 


N.J.S.A. 2A:170-8 (since repealed) which imposed a 
mandatory suspension of a driver’s license for one year 
upon conviction for a single incident of use of marihuana 
even though the illegal use was unconnected with the 
operation of an automobile was not an unconstitutional 
denial of equal protection or due process but matter re- 
manded for restudy of license suspension part of the 
sentence in light of the new law. State v. Smith. Sup. 

ae : 355 


The fact that barring a convicted marihuana user from 
the driver’s seat for a period may be a novel penalty, does 
not make it arbitrary or unusual —_——— State v. 
Smith. Sup. Ct. ef . 355 

A defendant who panes from a elaine’ court con- 
viction or sentence cannot be punished more severely by 
the county court than he had been by the municipal court. 
State v. DeBonis Sup. Ct. .. 


A fine may be ordered paid in installments. State v. 
DeBonis. Sup. Ct. ree 

Imprisonment for failure to pay a fine without giving 
the defendant a fair opportunity to raise and pay the 
money where he is financially unable to pay same at once, 
is unconstitutional. State v. DeBonis. Sup. Ct. ......... 397 


Imprisonment is a constitutionally permissible substitute 
for a fine if a defendant fails to pay the fine though able 
to do or fails to pay the stipulated installments permitted 
by the court because he was unable to pay at once. State 
v. DeBonis. Sup. Ct. ee 

Indigency does not exonerate a dutendand from paying 
a validly imposed fine. State v. DeBonis. Sup. Ct. . 397 


Procedure to be followed in imposing fines on indigents 
and enforcing payment thereof outlined. State v. DeBonis. 
Sup. Ct. : : . 397 

Only subsequent criminal conadiatian bars expungement 
of a prior criminal conviction and not violation of the 
Disorderly Persons Act. State v. Blinsinger. App. Div.. 402 

Breaking and entering with intent to steal is not the 
equivalent of common-law burglary and hence can be 
expunged under N.J.S.A. 2A:164-28. State v. Blinsinger. 
App. Div. 402 

The State may not seek to hae a defendant sentenced 
as a prior narcotics offender unless it gives the notice re- 
quired by N.J.S.A. 2A:85-13. State v. Mack. App. Div. . 485 

A narcotics offender cannot be sentenced to a minimum 
of more than 2 years in a reformatory for his first offense. 
State v. Mack. App. Div. : 


Fundamental fairness compels the allowance of allocution 
where a juvenile has been Shanon delinquent. State v. 
A. H. App. Div. y 706 

Excessiveness of sentence is “a a eens for post- 
conviction relief, but only for direct appeal from the con- 
viction unless the sentence is in excess of or not in ac- 
cordance with that authorized by law. State v. Pierce. 
App. Div. 707 

An offender who visual guilty to use al narcotics but 
who had not been sentenced prior to the passage of the 
Controlled Dangerous Substances Act may be sentenced 
under the provisions of that Act rather than the Disorderly 
Persons Act which it replaced. State v. Haynie/State v. 
Acosta. Essex Co. Ct. ; . 707 

Under the Controlled Dangerous Subatenecs Act, a youth- 
ful marijuana first offender may be placed on probation 
without any adjudication of guilt, and all records of the 
offense may be expunged at the expiration of probation. 
State v. Haynie/State v. Acosta. Essex Co. Ct. 707 


Where probation has been revoked and the original 
sentence had been completely suspended the court may 
impose a sentence greater than initially suspended as long 
as the new sentence does not exceed that which could have 
originally been imposed, but where original sentence was 
to serve part of time in county penal institution and 
then balance on probation, resentence for violation of 
probation can only be for balance of — sentence. 
State v. Fisher. App. Div. 750 

Where an original sentence was improper the jurisdic- 
tion of the sentencing court is not exhausted until the im- 
position of a valid sentence. State v. Fisher. App. Div. 750 

When a defendant is resentenced for violation of proba- 
tion, he must be given credit for time served pending 
trial. State v. Fisher. App. Div. ; é 750 

On‘a conviction of possessing and _ marijuana, the 
Court, under the rationale of State v. Ward, should exer- 
cise its discretion in favor of the seller user of that drug 
where there are favorable rehabilitative prospects and no 
aspect of commercialism is presented. State v. Brennan. 
App. Div. 786 

Where a statute provides for a jail nein for a violator 
who fails or refuses to satisfy a money judgment rendered 
against him for penalties, the violator may not choose to 
serve the jail sentence in lieu of paying the judgment; the 
decision to invoke the statute rests in the enforcing agency 
and the court’s discretion. Kingsley v. Wes Outdoor Advtsg. 
Co. Sup. Ct. 807 

Consecutive sentences for assault with iatent to rob and 
for doing so while armed do not constitute offensive multi- 
ple punishment for the same violation. State v. Ellis. App. 
Div. . 1078 

A death sentence imposed on a jury from which those 
who expressed reservations and scruples about capital 
punishment had been excluded is unconstitutional. State 
v. Holland. Sup. Ct. 


The Supreme Court has the power to reduce a sentence 
of death to life imprisonment rather than order a new 
trial where the unconstitutionality of the trial related only 
to punishment and the prosecution consents. State v. 
Holland. Sup. Ct. 


Sentencing 
There is no requirement that the Probation Department 
exhaust all possible sources of information when it pre- 
pares its pre-sentence report. State v. Vassalluzzo. App 
Div. : Pe aiere 
The sentencing judge may take tile. cabin the 
effect of the contempt upon the public interest when assess- 
ing punishment. Board of Ed. v. Newark Teachers’ Union. 
App. Div. 354 
Although sentonainds dai cltinaiie. te done by the 
trial judge, where he disqualifies himself from sentencing 
for reasons arising after the trial, the assignment judge 
possesses cenit to sentence. State v. Brennan. App 
Div. 786 
An offer of comnniien — a mee gambling oper- 
ator wiil not ordinarily be considered if first made at the 
appellate stage. State v. Costello. Sup. Ct. 1082 
The State has the burden of showing a substantial em- 
pirical justification for the special sentencing treatment of 
females. State v. Costello. Sup. Ct. 1082 
Determination of an equal protection challenge to New 
Jersey’s statutory female sentencing scheme based on 
claim of improper sex discrimination can be made only 
on a full record and not simply on the face of the statu- 
tory scheme. State v. Costello. Sup. Ct. .. 1082 
Arrests not followed by conviction may be considered by 
a sentencing judge, since a clear picture of defendant is 
important in fixing a proper sentence, but the mere fact 
of an arrest should not per se influence the imposition of 
sentence. State v. Green. App. Div. 


Separation Agreements 

The changed circumstances required to warrant a Court’s 
modification of a separation agreement must be so extreme 
as to render enforcement unconscionable and is much 
greater than that which would warrant modification of an 
order for alimony or support. Schiff v. Schiff. App. 
Div. 1126 

Accrued ieee jue “an a separation agreement 
are vested and a court has no authority to deprive the 
wife thereof. Schiff v. Schiff. App. Div. 


Set-Off 

Whether a right of set-off may be exercised in a bank- 
ruptcy proceeding is a matter for decision by the federal 
court. Morrison Steel Co. v. Gurtman, et al. App. Div. . 255 

Since the Bankruptcy Act is silent upon the point, the 
question as to whether a bank may exercise a right of 
set-off with respect to funds in its debtor’s bank account 
which do not in fact belong to the debtor is a matter for 
determination under the laws of the state. Morrison Steel 
Co. v. Gurtman, et al. App. Div. 255 

Where a bank has knowledge that deposits made by a 
debtor in his own name are in fact the property of a third 
person or that a third person has an interest therein then 
no right of set-off may properly be asserted, and a similar 
rule should apply where the bank has knowledge or notice 
of such facts as to put it on inquiry as to the true character 
of the deposit. Morrison Steel Co. v. Gurtman, et al. 
App. Div. 


Severance 

Similar or related offenses may be jointed for a single 
trial provided the defendants will not be thereby preju- 
diced. State v. Miller. App. Div. 82 

Where defendants jointly indicted for murder and jointly 
tried with other defendants, made no motion for a sever- 
ance prior to or during trial their convictions will not be 
disturbed on the basis of their claim of prejudice resulting 
from their joint trial unless it is shown that the trial 
judge should have ordered a severance sua sponte. State 
v. Tapia et al. App. Div. Ae 


Sex Discrimination 

Determination of an equal protection challenge to New 
Jersey's statutory female sentencing scheme based on claim 
of improper sex discrimination can be made only on a full 
record and not simply on the face of the statutory scheme. 
State v. Costello. Sup. Ct. 1082 

The State has the burden of showing a substantial em- 
pirical justification for the special sentencing treatment of 
females. State v. Costello. Sup. Ct. .. 


Sex Offenders 

On defendant's application for post-conviction relief the 
trial court properiy rejected the testimony of defendant 
as to the type of treatment he was receiving under the 
Sex Offender Act, N.J.S.A. 2A:164-1 et seq., since the de- 
fendant was in fact receiving treatment and the court 
could not substitute its judgment for that of the rehabilita- 
tion center. State v. Clark. App. Div. : 


Sheriff’s Sale 

Where the successful bidder at a Sheriff’s sale refuses to 
complete the purchase and there is a resale at a loss, the 
judgment creditor is entitled to receive the balance of the 
bidder’s deposit. Credit Alliance — Vv. samosas & Sons, 
et al. Law Div. ; 1198 


Sidewalks 

In a sidewalk injury case against the abutting owner, 
plaintiff must offer proof that the owner or his predecessor 
in title planted the tree which uprooted the sidewalk and 
caused the plaintiff’s injury in order to establish a prima 
facie case of negligence. Murray v. Michalak. App. Div. 468 


Social Security 

A state welfare agency, which had advanced monthly 
disability assistance to a person under N.J.S.A. 44:7-38 to 
-42, may recoup, out of a subsequent, retroactive, lump sum 
federal social security disability insurance benefits pay- 
ment to him, an amount representing the duplication of 
benefits thereby received. Essex ti Welfare Bd. v. Phil- 
pott. Sup. Ct. 768 
Solid Waste 

Chapters 39 and 40 of the Laws of 1970 preempted the 
field of solid waste collection and disposal and manage- 
ment thereby precluding municipalities from regulating 
sanitary landfill operations by ordinance. Ringlieb v. Twp. 
of Parsippany-Troy Hills. Sup. Ct. 1111 


1971 Annual Index Page Twenty-Five 





Sound Recordings 

R. 5:10-6, R. 6:12-1 and the April 1, 1969 Supreme Court 
order allowing the use of sound recording devices in 
certain courts, are within the Supreme Court’s constitu- 
tional power to make rules governing the administration 
of the courts and do not contravene N.J.S.A. 45:15A-1 et 
seq. or N.J.S.A. 2A:11-11. Lichter et al v. County of Mon- 
mouth et al. App. Div. 426 


Sovereign Immunity 

Since L. 1970, C98 was adopted as interim legislation 
only without prejudice and provides that no cause of action 
against the State arising before July 1, 1971 shall be insti- 
tuted or continued, litigation based on such cause of action 
will be dismissed and defendant required to submit claim 
to Legislature, with leave to revive action after July 1, 
1971, if Legislature does not act. P.T. & L. Construction v. 
Commissioner. Sup. Ct. 129 

The New Jersey Environmental Commissioner is not 
immune from suit under the National Environmental Pol- 
icy Act. Cape May etc. v. Machia. U.S.D.C. 660 


Specific Performance 

A corporation can sue for specific performance of a con- 
tract executed on its behalf by its promoter before it filed 
its certificate of incorporation. K & J v. Keuffel & Esser. 
Chan. Div. ss GOT sa oat re 55 

Specific performance is proper where the agreed per- 
formance will be received from the plaintiff, even though 
there was no mutuality of remedy at the time the contract 
was signed. K & J ied sane _ v. Keuffel & 
Esser Co. Chan. Div. ..... 55 


Speeding 

The 300 foot frontage requirement of N.J.S. 39:1-1 for 
“residence district” simply means that 300 feet of the 600 
feet on one side of the highway must be used for residen- 
tial purposes and does not require that there be 300 feet 
of building frontage in the 600 feet of detains State v. 
Mundy. App. Div. 175 

State v. Zeus and State. v. Bastian not feltowed. State v. 
Mundy. App. Div. ee : 175 


Speedy Trial 

Three year delay between alleged offenses and arrest did 
not deprive defendant of his right to due process and to 
speedy trial since indictments were impounded to protect 
undercover agent and defendant was not prejudiced. State 
v. Rodriguez. App. Div. 51 

Where both the defendant and an infevenen have inde- 
pendent recollection of the day’s events an arrest eleven 
months after the alleged offense is valid and. does not 
violate defendant’s right to a speedy trial. State v. Brennan. 
App. Div. 786 

Ordinarily an intbetuael may be returned at any time 
within the statute of limitations, and a speedy trial is not 
denied unless the State fails to try defendant on a date 
fixed by the Court upon defendant’s application to have 
such date specified. State v. Brennan. App. Div. 786 


Spontaneous Statements 
The admissibility of spontaneous statements, dying de- 
clarations and confessions should be determined at rather 
than before trial. State v. Graham. Sup. Ct. 1110 
A spontaneous statement is admissible under Rule 63(4) 
notwithstanding the statement was in response to interro- 
gation. State v. Graham. Sup. C%. 1110 


Standing to Sue 
A non profit tenants association created for the protec- 
tion and mutual benefit of the tenants in a building, and 
with a membership consisting of a substantial majority of 
the tenants in the building. has sufficient standing to 
maintain an action against the building’s landlord in re- 
gard to matters of common interest to the tenants. Crescent 
v. Realty. Sup. Ct. 311 
Both New Jersey statutes and appellate decisions and 
recent federal decisions have given wide recognition to 
suits by associations. Crescent v. Realty. Sup. Ct. 311 
The holding in New Jersey Bankers Association v. Van 
Riper, 1 N.J. 193 (1948), that an unincorporated association 
of bankers has no standing to seek a declaration on an 
issue common to al! its members is overruled. Crescent v. 
Realty. Sup. Ct. 311 
Where complaint alleges illegality on part of Planning 
Board affecting integrity of Township zoning ordinance, 
corporation whose members are residents of Township 
has standing to sue. Dover Township Homeowners etc. v. 
Township of Dover, et al. App. Div. 402 
A foreign corporation, not qualified to do business in 
New Jersey, may not seek affirmative relief in an action 
at law in conjunction with its defense against the claim 
of another. Bozzuto's, Inc. v. Kantrowitz & Sons, Ine. 
App. Div. 1215 


State Police 

A State policeman may be dismissed without a hearing 
at the expiration of his first or second two-year term. 
Dunbar v. Kelly. App. Div. 486 


Statutes 
The New York Harbor Act (33 U.S.C. $441) as amended, 
prohibits the discharge of acid, alkaline and oil waste and 
refuse into New York Harbor since such discharge has a 
highly injurious effect upon ships and docks as well as on 
fish and animal life. U.S. v. Vulcan, et al. U.S.D.C. 51 
The New York Harbor Act was not impliedly repealed 
by the Federal Water Pollution Control Act of 1956 since 
the federal statute established pollution abatement pro- 
cedures but does not provide for the criminal prosecution 
of polluters. U.S. v. Vulcan, et al. U.S.D.C. 51 
The Statutes proscribing issuing a worthless check, N.J. 
S.A. 2A:111-15 to 17, and obtaining money under false pre- 
tenses, N.J.S.A. 2A:111-1, are overlapping and the prose- 
cutor may proceed under either Statute when the facts fit 
the proscriptions of both. State v. Covington, etc App. 
Div. 170 
In determining whether an act is general or special, the 
ultimate issue is whether the criteria and classification im- 
posed by the act to determine the class to whom it is to 
apply are reasonable, embracing all within the class who 
should properly be included within its scope when viewed 
with respect to the legislative objective. Alfred Vail Mu- 
tual Ass’n and Twp. of Shrewsbury v. Boro of Shrewsbury. 
Sup. Ct. 209 
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Statutes, Cont’d 


The mere fact that an act by virtue of its classification 
or criteria for applicability may apply to only one school 
district or one municipality does not of itself make it 
special legislation; the test is still whether the classification 
is reasonable and applicable to all similarly situated and 
germane to the purpose of the enactment. Alfred Vail 
Mutual Ass’n and Twp. of Shrewsbury v. Boro of Shrews- 
bury. Sup. Ct. 


L. 1965 c. 175 is special legislation and hence unconstitu- 
tional for failure to be preceded by public notice prior 
to adoption as required by N.J. Const. Art. IV, Sec. VII, 
par. 8. Alfred Vail Mutual Ass’n and Twp. of Shrewsbury 
v. Boro of Shrewsbury. Sup. Ct. 


N.J.S.A. 54:1-35.25a, holding in abeyance the college edu- 
cation requirement or its equivalent for municipal tax 
assessors, operates only prospectively since ordinarily a 
statute will not be given retroactive effect unless the 
Legislature has unequivocally shown such an intent. 
Alongi v. Schatzman. Sup. Ct. .. 


N.J.S.A. 54:11D-7, which provides a formula whereby a 
county board of taxation may arrive at a figure approxi- 
mating a capitalization of the replacement revenue received 
by a particular municipality and then employ that figure, 
together with the equalized assessed value of real estate, 
in determining total valuation for purposes of apportioning 
the cost of county government and regional and consoli- 
dated school district requirements, is constitutional. City 
of Clifton v. Passaic County Ba. of Taxation, et al. App. 
Div. 

The Motor Fuels Act (N.J.S.A. 54:39-1 et seq.) contains 
sufficiently definite standards for determining who pays 
the tax and, hence, is not unconstitutional on its face. 
Depkin v. Director. App. Div. 


The determination as to whether the Motor Fuels Act is 
unconstitutional as applied to a particular taxpayer can 
best be determined after the administrative remedies have 
been exhausted. Depkin v. Director. App. Div. 


The provisions of N.J.S.A. 54:50-2, authorizing an inspec- 
tion of a taxpayer’s record solely for the purpose of estab- 
lishing a tax liability, do not violate the Fourth Amend- 
ment. Depkin v. Director. App. Div. .................. 427 


The 1968 amendments to the riot statute do not operate 
retrospectively. A & B Auto Stores, etc., et al v. Newark. 
Sup. Ct. 


The riot statute (N.J.S.A. 2A:48-1 to 7) is valid and sub- 
sisting legislation. Mulliken, Inc. et als v. Englewood. 
Sup. Ct. 


The riot statute (N.J.S.A. 2A:48-1 to 7) is not void for 
vagueness for failure to define a riot. Manzo, et al v. 
Plainfield. Sup. Ct. 


Statutory Violation 

Since plaintiff's decedent was one of the class for whose 
benefit N.J.S.A. 26:4A-1 was enacted to establish a stand- 
ard of conduct, the trial court erred in refusing to instruct 
the jury that they could infer negligence from a violation 
of the statute if the breach was the proximate cause of the 
accident. Raponotti v. Burnt-Mill Arms, Inc. App. Div. 118 


Streets 


N.J.S.A. 14:1-1 does not apply to paving of public streets 
and hence an action for damages against the contractor 
who paved or constructed the public street by one injured 
in a fall thereon more than 10 years after the work was 
done is not barred by that statute. Rosenberg v. Township 
of North Bergen et al. App. Div. .................... 707 


The construction or paving of a public street is not an 
improvement to “real property” within the meaning of 
that term in N.J.S.A. 14:1-1. ened v. rn of 
North Bergen et al. App. Div. 707 


Rights of owners, of municipality and of the public in 
streets after dedication and before acceptance reviewed. 
State v. Birch. App. Div. 


An acceptance of an offer of dedication may be effected 
by any official conduct evidencing an intent to treat the 
land in question as dedicated to a public use, such as a 
grant by the municipality to a public utility to lay cable 
in the bed of dedicated street. Spiegle v. Borough of Beach 
Haven. App. Div. 


Subdivisions 


Municipality may not require subdivider to donate land 
to increase right-of-way of existing, abutting street al- 
ready serving municipality on application for classifica- 
tion. Princeton v. Planning Board. App. Div. 19 


Township Committee should apply R. 1:3-3 on appeal 
from Planning Board in determining whether appeal was 
timely. Princeton v. Planning Board. App. Div. ...... 19 


The withholding of a certificate of occupancy as a sub- 
division control must be related to the health, welfare and 
safety of the occupants of the residence for which the 
certificate is sought. J. D. Land Corp. v. John T. Allen, 
et al. App. Div. 


The voluntary Snctanatinn: of a playground area on the 
map submitted for subdivision approval, combined with 
acts from which an intent to dedicate may be inferred, 
constitutes an offer to dedicate which may be accepted or 
rejected by the public authorities at any time in the future. 
Brookdale Park Homes, Inc. v. Twp. of Bridgewater, etc. 
Chan. Div. 

Held, on facts, the deteetion of a piayground area by 
an applicant for subdivision approval constituted an irre- 
vocable dedication (or offer to dedicate) the area to public 
use. Brookdale Park Homes, Inc. v. Twp. of Bridgewater, 
ete. Chan. Div. 


Subpoenas 

A subpoena which requires the recipient to immediately 
or forthwith produce documents without giving the recip- 
ient a reasonable amount of time and an opportunity to 
consult counsel violates Due Process and is invalid. In the 
Matter of Grasing and DeCarlo. Chan. Div. 

Individual members of the Board of Trustees of a library 
who are subpoenaed before a municipal investigating com- 
mittee, and who object to questions concerning matters 
anterior to their appointment to the board, may apply 
to the Chancery Division to fix appropriate limitations. 
Board of Trustees, et al v. City of Union City, et al. 


Subrogation 

The carriers who insured victims of the 1967 Newark 
riot are not entitled to be subrogated to their insureds’ 
claims against the City. A & B Auto Stores, etc., et al v. 
Newark. Sup. Ct. 

Carriers which insured victims of riot damage are not 
entitled to be subrogated to their insureds’ claims against 
the municipality even though the municipality had ample 
liability insurance coverage. Manzo, et al v. Plainfield. 
Sup. Ct. 

In prescribing a standard insurance policy, the Legisla- 
ture did not intend to amend the riot statute so as to give 
carriers a right of subrogation against the City. Manzo, 
et al v. Plainfield. Sup. Ct. 


Subversion 

N.J.S.A. 2A:148-16 is invalid as over-broad in that it does 
not require wilfulness or intent on the part of a person 
charged with possession or distribution of the proscribed 
material and is vague in that it fails to inform the public 
specifically as to what type of written or printed material 
is forbidden. State v. Jahr. Law Div. ................. 330 


Summary Judgment 

In deciding a case under the “free exercise” clause of 
the First Amendment, the Court must balance a number 
of factors, and the burden is on the State to show that it 
has an over-riding interest which cannot be accomplished 
by an alternative which does not intrude upon the con- 
science of objectors; this balancing process involves ques- 
tions of fact, preventing summary judgment. Valent v. 
N.J. State Board oi Education, et al. Chan. Div. 

It is not sufficient for a trial court in granting summary 
judgment to state merely its conclusion on the ultimate 
issue; the trial court should specifically set forth findings 
of fact and conclusions of law. Eisen v. Kostakos. App. 
Div. 


Summation 

Where defense counsel on cross-examination elicited 
testimony that defendant’s gun had been adapted for a 
silencer and made no motion that the testimony be stricken, 
prosecutor’s comment in summation in regard to adapta- 
tion for silencer does not warrant a reversal of defendant’s 
conviction. State v. D’Orsi. App. Div. 


Support 

The Essex Welfare Board’s practice of deducting the 
amount of court-ordered support due to welfare clients 
from their welfare checks at the beginning of the month 
unless the support obligor is “habitually” delinquent and of 
reimbursing them later if the support is not actually paid, 
inflicts a needless hardship on recipients and is contrary 
to federal and state laws which reguire reasonably prompt 
payment of welfare. Buchanan v. Essex Co. Welfare Board. 
Law Div. .. ; tcc: 


The Welfare Board must give recipients the opportunity 
to be paid in full at the beginning of each month, without 
reduction for court-ordered support, when such support 
has been delinquent in any one payment period. Buchanan 
v. Essex Co. Welfare Board. Law Div. ....... 87 

Amount of support for children may be redetermined 
following the annulment of their mother’s second marriage. 
Sharpe v. Sharpe. Sup. Ct. ....... eee: 130 

Where husband wrongfully deserts wife who for twenty- 
six years of marriage had not worked, amount of support 
to wife for her needs should not be reduced by the 
amount of her potential earnings as long as he is reasonably 
able to continue to meet her needs. Khalaf v. Khalaf. 
Sup. Ct. Senos .. 293 

Father should pay expenses al oleae education for 
child as part of child support where child shows scholastic 
aptitude and father’s means are ample. Khalaf v. Khalaf. 
Sup. Ct. 

On facts, wife is satin’ _ support from husband al- 
though she has a substantial income of her own since she 
is entitled to live at a standard consistent with her pattern 
before the separation, but guide of one-third of husband’s 
income is vencmmnan Capodanno v. sgl Sup. 
Ct. ; aes +> 403 

In determining a wine's: one, a court should take into 
account the physical condition and social position of the 
parties, the husband’s property and income and the wife’s 
property and income, if any. Capodanno v. Capodanno. 
Sup: Ct. .. .... 403 

A husband has a common ee pores to support his wife, 
and this duty is a continuing one although strained finan- 
cial circumstances may excuse a present failure to support. 
Capodanno v. Capodanno. Sup. Ct. .................-. 403 

The Married Women’s Act, N.J.S.A. 37:2-1 et seq., does 
not bar a court from taking a wife’s income into consider- 
ation in determining the amount of support a husband 
should pay since the purpose of the Act is to secure equal- 
ity for women and not special privileges. Capodanno v. 
Capodanno. Sup. Ct. 

In a divorce judgment, a father may be ordered to assure 
continued support for his minor children after his death by 
maintenance of life insurance or otherwise, subject to 
modification if circumstances change. Grotsky v. Grotsky. 


Supreme Court Committee Reports 
Report Of The Supreme Court’s Special Committee On 
Calendar Control — Civil 185 
Report Of The Supreme Court’s Special Committee On 
Calendar Control — Criminal 


Supreme Court Committees 


Survival of Actions 

Actions for libel and invasion of the right of privacy 
without special damages do not abate upon the death of 
plaintiff during the pendency of the litigation since sur- 
vival statute should not be modified to exclude preserva- 
tion of actions for emotional torts. Weller v. Home News 
Publishing Co., et al. Law Div. 


Swimming Pools 

A swimming pool furnished to tenants and guests of ten- 
ants of a garden apartment complex as part of the recrea- 
tional facilities and for the use pf which no separate charge 
was imposed beyond the rent comes within the purview of 
N.J.S.A. 26:4A-1 as a anual pool. ane v. Burnt-Mill 
Arms, Inc. App. Div. Ais a0 

N.J.S.A. 26:4A-1 mated: an its provisions _— such 
swimming pools maintained ‘for use by a family and its 
guests. Raponotti v. Burnt-Mill Arms, Inc. App. Div. .. 118 


Since plaintiff’s decedent was one of the class for whose 
benefit N.J.S.A. 26:4A-1 was enacted to establish a standard 
of conduct, the trial court erred in refusing to instruct 
the jury that they could infer negligence from a violation 
of the statute if the breach was the proximate cause of 
the accident. Raponotti v. Burnt-Mill Arms, Inc. App. 


Tapes 

Where prior testimony shows likelihood of illicit associa- 
tion between declarant and defendant, threshold require- 
ment for admissibility of tapes of conversations between 
declarant and another individual which contained declar- 
ant’s statements in furtherance of the conspiracy with 
which defendant was charged is satisfied and the tapes 
are admissible in evidence. State v. Seaman. App. Div. 291 

The use of sound recordings is not inherently prejudicial. 
State v. Seaman. App. Div. ... 9 


The introduction of tapes on a conspiracy charge against 
defendant is not unduly prejudicial to other charges 
where trial judge in his charge clearly explains to the 
jury they are not to consider the tapes on the other charges. 
State v. Seaman. App: (DIV:. .....606 5... 6600s cnwws ee eset 291 


Taverns 

Where a tavern sells alcoholic beverages to a minor in 
violation of the A.B.C. regulations, such illegal conduct 
provides support for a finding of negligence in an action 
by another against the tavern for injuries caused by the 
minor. Aliulis v. Tunnel Hill Corp. App. Div. .. 325 

The defense of contributory negligence is not available 
to a tavern in an action for injuries caused to the plaintiff 
by a minor served alcoholic beverages by the tavern in 
violation of A.B.C. regulations. Aliulis v. Tunnel Hill Corp. 


Tax Assessors 
The requirement under N.J.S.A. 54:1-35.25 that municipal 
tax assessors have a college education is constitutional 
since it is reasonably aimed at the goal of having qualified 
persons hold the office. Alongi v. Schatzman. Sup, Ct. 216 
N.J.S.A. 54:1-35.25a, holding in abeyance the college 
education requirement or its equivalent for municipal tax 
assessors, operates only prospectively since ordinarily a 
statute will not be given retroactive effect unless the Leg- 
islature has unequivocally shown such an intent. Alongi 
v. Schatzman. Sup. Ct. i wees nse 
A former township tax assessor ions not have the right 
to be restored to his former position after it has been abol- 
ished in favor of a three man board by referendum in a 
general election. Morrison v. Jackson, et al. App. Div. . 982 
A township and its electorate acting in good faith and 
for good cause, and in accordance with the provisions of 
statute may eliminate the position of tax assessor in favor 
of a three man board and the former tax assessor, even if 
entitled to tenure in that office, is not entitled to one of the 
positions on the new board. Morrison v. Jackson, et al. 


Taxation 

The U.S. Court After The Tax Reform Act Of —_ 
by Alan M. Stark .. 

The statutory deadlines for filing tax appeals to a 
County Board of Taxation must be accorded strict adher- 
ence. Danis v. Middlesex Cty Bd. of Taxation 83 

The assessment of an additional state tax following re- 
computation of corporate income by the federal authorities 
was valid even though the Statute of Limitations had run 
on the original return. Mathieson v. Kingsley. Div. of 
Tax Appeals 90 

An increase in a mobile home park licensing fee was not 
invalid where it was proportionate to the financial impact 
of the park upon the cost of local governmental services. 
Nelson Cooney & Son v. South Harrison. Sup. Ct. .... 98 

The trial court erred in considering the effect of the 
fee upon the park operator’s profit and his competitive 
position as against other neighbcring parks. Nelson Cooney 
& Son v. South Harrison. Sup. Ct. 

The Director of the Division of Taxation should fix and 
include the true saie price of a parcel of property in the 
School Aid Ratio and Equalized Valuation for a munici- 
pality where the sale price is indefinite but the sale is so 
big that to omit it would work an injustice and hardship 
on the municipality. Secaucus v. Director. Div. of Tax 
Appeals 

The absence of a refund provision prior to 1964 for road 
use taxes paid in other states did not render the New 
Jersey Motor Fuel Sales Tax Act nor the New Jersey 
Motor Carriers Road Tax Act illegal as imposing “double 
taxation” or unconstitutional burden on interstate com- 
merce. William McCullough Transportation Co. v. Div. 
of Motor Vehicles. App. Div. was. 216 

The four month limitation on refund claims in N.J.S.A. 
54:39A-8 is mandatory. William McCullough Transportation 
Co. v. Div. of Motor Vehicles. App. Div. . 216 

Where the Division of Tax Appeals reduced a company’s 
gross personal property valuation of business inventory 
after testimony by a company representative that a mistake 
had been mad in the original return upon which the orig- 
inal assessment was based and where the company repre- 
sentative had had no connection with the company when 
the inventory in question had accrued and offered no com- 
pany records or other data to substantiate his statements 
and where the Division’s findings of fact were inadequate, 
the matter will be remanded for a rehearing at which the 
company will be required to adduce competent and satis- 
factory proofs to overcome its original return and the 
Division will be required to make appropriate findings of 
fact. Dover v. Texlite Inc., et al & Dover v. Briggs Man. 
Co., et al. App. Div. .. .. 216 

A taxpayer is not conclusively bound by its personal 
property tax return. Dover v. Texlite Inc., et al. & Dover 
v. Briggs Man. Co. et al. App. Div. 

A taxpayer’s assessment for business equipment for the 
1967 tax year cannot be reduced by removal of the equip- 
ment from the taxing district by the end of 1965 since 
under N.J.S.A. 54:4-12 and N.J.S.A. 54:4-11 any business 
machinery or equipment located in the taxing district at 
any time during the 1965 calendar year was taxable for 
the 1967 tax year if used in business in the taxing district 
or held there for business use. Dover v. Texlite Inc., et al 
& Dover v. Briggs Man. Co., et al. App. Div. 216 

Physical presence of property in a taxing district ordin- 
arily renders it taxable there, unless a clear intention to 
the contrary is to be found in the taxing statute. Dover v. 
Texlite Inc., et al & Dover v. Briggs Man. Co., et al. 
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Taxation, Cont’d 

Unless the circumstances of a sale came squarely within 
one of the non-usable categories defined by the Director of 
the Division of Taxation, it should not be excluded by 
him from a Sales Ratio Study in fixing the Table of Equal- 
ized Valuations. ere Hill v. Glaser. Div. of Tax 
Appeals. 

In computing the cme of omitted neneniie to be 
added to the prior year’s original real property assess- 
ments there should not be included any assessment of 
personal property. Cherry Hill v. Glaser. Div. of Tax 
Appeals. 221 

In computing the prior year’s Equalized Valuations where 
there has been a revaluation by the assessor there should 
be deducted from the aggregate of original, added and 
omitted assessments the sum of cancellations or reduc- 
tions for that year made by the County Tax Board and 
not appealed. Cherry Hill v. Glasser. Div. of Tax Ap- 
peals 221 

Computation of value of land and building may be made 
by capitalization of land and building separately, using 
6% plus tax percentage for capitalization of land and 2% 
for depreciation plus 742% for interest plus tax percentage 
for capitalization of building. J. J. Newberry v. Asbury 
Park. Div. of Tax Appeals : : 221 

Unless the conclusion to be drawn from the facts is clear 
and indicates that the taxpayer who pays at 100% is paying 
more than his fair share of the taxes, a Kent’s type relief 
should not be granted. J. J. Newberry v. wenined Park. 
Div. of Tax Appeals : 221 


For purposes of the Corporation Business Tax Act, N.J. 
S.A. 54:10A-1 et seq., land and realty should be given a 
value equal to the mortgage balance outstanding against 
them, rather than cost less depreciation, where accumulated 
depreciation gives them little or no book value. Brook- 
chester, Inc. v. Director, Division of Taxation. App. Div. 251 

Under N.J.S.A. 54:10A-1 et seq. the Corporation Business 
Tax Applies to accounts receivable derived’ from the 
shipment of products by a foreign corporation from a 
New Jersey warehouse to customers both in this state and 
in other states. J. B. Williams Co., Inc. v. Glaser. App. 
Div. 294 


The Unincorporated Business Tax Act, N.J.S.A. 54:11B-1 
et seq. covers fees received from the practice of the pro- 
fessions, including the practice of law. Foosaner v. Direc- 
tor, Division of Taxation. Sup. Ct. 

The provision in the New Jersey Constitution that “prop- 
erty shall be assessed for taxation under general laws and 
by uniform rules” applies only to property taxes and not 
to excise taxes. Foosaner v. Director, Division of Taxa- 
tion. Sup. Ct. 310 


There is no nations: or “ee legal objection to a 
tax measured by gross receipts rather than by net income. 
Foosaner v. Director, Division of Taxation. Sup. Ct. 310 


The Unincorporated Business Tax Act held constitutional. 
Foosaner v. Director, Division of Taxation. Sup. Ct. 310 


The filing of a certificate of debt under N.J.S.A. 54:48-1 
et seq. in an estimated amount and without notice and 
hearing for taxes which might be due under the Unincor- 
porated Business Tax Act where the taxpayer has filed no 
return does not violate due process. Foosaner v. Director, 
Division of Taxation. Sup. Ct. . 310 


County Board of Taxation has authority, with prior ap- 
proval of Director of Division of Taxation, to order mun- 
icipality to revalue all real property in the district. Bergen 
County Board of Taxation v. Bogota, et als; and Fairview, 
et als v. —— ve Board of Taxation, et al. App. 
Div. : . 331 


No hearing is necessary before approval by Director of 
Division of Taxation of a county tax board order directing 
a municipality to revalue all real property in the district— 
hearing may be had by appeal to Division of Tax Appeals. 
Bergen County Board of Taxation v. Bogota, et als; and 
Fairview, et als v. en — Board of Taxation, et al. 
App. Div. 


Where taxing district had iianentaa to present facts 
and arguments before Division of Tax Appeals but chose 
not to do so, it cannot complain before Appellate Division 
that it had not been heard. Bergen County Board of Taxa- 
tion v. Bogota, et als; and Fairview, et als v. Bergen 
County Board of Taxation, et al. App. Div. 331 


N.J.S.A. 54:11D-7, which provides a formula whereby a 
county board of taxation may arrive at a figure approxi- 
mating a capitalization of the replacement revenue received 
by a particular municipality and then employ that figure, 
together with the equalized assessed value of real estate, 
in determining total valuation for purposes of apportion- 
ing the cost of county government and regional and con- 
solidated school district requirements, is constitutional. 
City of Clifton v. Passaic ceeinni Bd. of Taxation, et al. 
App. Div. . 338 


The Motor Fuels Act (N.J.S.A. 54:39-1 et seq.) contains 
sufficiently definite standards for determining who pays 
the tax and hence is not unconstitutional on its face. Dep- 
kin v. Director. App. Div. 3 . 427 

The determination as to taeting: the “Motor Fuels Act is 
unconstitutional as applied to a particular taxpayer can 
best be determined after the administrative remedies have 
been exhausted Depkin v. Director. App. Div. 427 


The provisions of N.J.S.A. 54:50-2, authorizing an inspec- 
tion of a taxpayer’s record solely for the purpose of estab- 
lishing a tax liability, do not violate the Fourth Amend- 
ment. Depkin v. Dir. App. Div. . 427 

Pre-Divorce Tax Planning, by John A. Cronkhite .. 485 


Mere differences of opinion as to whether the alleged dis- 
criminatory reassessments of 161 properties in a nine- 
block area are based on true value do not justify judicial 
pre-emption of the jurisdiction of the County Board of 
Taxation. Pleasantville Taxpayers, et al v. City of Pleas- 
antville, et al. App. Div. 591 

The courts are without suetaiaatteen i permit aggrieved 
taxpayers to pursue their administrative remedy as a class 
action by filing a single appeal and paying a single fee 
covering all of the 161 properties in the area involved. 
Pleasantville Taxpayers, et al v. City of Pleasantville, 
et al. App. Div. 591 

A county tax board does ni arbitrarily discriminate be- 
tween districts when it uses the “Page 8” formula for 
revalued districts and the “School Aid” formula for those 
districts which did not revalue since each formula is a 
method of arriving at true value and the Board is free to 
use any reasonable method in carrying out its equaliza- 
tion function. Little Falls, et al v. Passaic County Board 
of Taxation, et al. App. Div. 


The county tax board’s failure to give the three day 
notice required by N.J.S.A. 54:3-18 was cured by a later 
meeting it held after giving notice, even though the matter 
had in the interim been appealed. Little Falls, et al v. 
Passaic County Board of Taxation, et al. App. Div. 630 

An assignee of a tax lien who is exercising effective 
possession and control of the premises has standing to 
challenge the validity of a demolition order. Hepner v. 
Twp. Committee of Twp of Lawrence. App. Div. 658 

Real property owned by a non-profit theatre group is 
qualified for exemption under N.J.S.A. 54:4-3.6. Chester 
Theatre Group v. Borough of Chester, et al. App. Div. 766 


A transfer of real property by a partnership to a cor- 
poration for the purpose of having the corporation execute 
a mortgage on the property and then reconvey it to the 
partnership is not subject to a Realty Transfer Fee, but 
the conveyance back by the corporation to the partnership 
after execution of the mortgage is subject to such fee 
computed as provided in N.J.S. 46:15-5. AMB Associates, 
et al v. Ehrlich, et al. Div. of Tax Appeals a : 768 


The Philadelphia wage tax is not a “state” tax in terms 
of N.J.S.A. 54:8A-46 and the City may not sue in a New 
Jersey court to enforce it against a New Jersey resident. 
Buckley v. Huston. App. Div. Sinn eels 786 


A limited partnership association is not an organiza- 
tion within the purview of the Corporation Business Tax 
Act. Thomas Ltd. v. New Jersey. Div. of Tax Appeals 803 

Where the vendee delivers to the vendor a properly 
executed sales tax exemption certificate, the vendor is 
not liable for failing to collect the sales tax as long as he 
acted in good faith, and the burden of proving bad faith 
is on the State. Ramac v. Director. Div. of Tax Appeals 887 


Dynamite sold to stone quarries for use in blasting the 
rock ledge is within the exemption in N.J.S. 54:32B-8(t). 
Ramac v. Director. Div. of Tax Appeals 

County Tax Board Equalization Tables Upheld 890 


The Division of Tax Appeals has the power to correct 
an assessment erroneously entered in the total assessments 
submitted to the County Board and to correct the total 
accordingly for tax equalization purposes. Perth Amboy v. 
Middlesex. Div. of Tax Appeals : e 903 

Sort-tie-bag services rendered by New sau corpora- 
tions in accordance with Post Office Department Regula- 
tions to out-of-state addresses are not subject to sales tax 
because of the Commerce Clause although all other mail- 
ing services regardless of destination are subject to tax. 
Fisher-Stevens v. Merit Mailers v. Director. Division of 
Tax Appeals 963 


Mailing services performed by New Jersey corporations 
are subject to sales tax under N.J.S.A. 54:32B-3(b) (1) and 
(5). Fisher-Stevens v. Merit Mailers v. Director. Div. of 
Tax Appeals 


In determining true value for purposes of taxation of gas 
pipelines, the application of a historical cost minus depre- 
ciation to arrive at true value is a reasonable approach. 
Texas Eastern v. Carteret, et al. App. Div. . a, 983 

The mere inutility of property does not justify making 
it tax-exempt or only nominally taxable. Texas Eastern v, 
Carteret, et al. App. Div. pres 983 


The valuation of pipelines should he euukiuenl by the 
Legislature and a suitable state-wide formula enacted for 
universal guidance throughout the State. Texas Eastern v. 
Carteret, et al. App. Div. 983 


Where a County Tax Board dinected ‘that all municipal- 
ities within the County were to assess at a raito of 50% 
of true value, but certain municipalities were applying a 
lesser ratio to other properties in their townships, fairness 
mandates that the ratio applied to gas pipelines should 
not be higher than that applied to the other taxpayers. 
Texas Eastern v. Carteret, et al. App. Div. . 983 


In determining what percentage should be deducted 
from historical cost for the factor of depreciation, including 
obsolescence, “functional” life-span of gas pipelines rather 
than “physical” life-span should be used. Transcontinental 
v. Bernards, et al. App. Div. 983 


Where a utility company is prohibited es a regula- 
tion from reflecting any “appreciation” factor in the value 
of pipelines in determining its income rate of return, the 
addition of such “appreciation” factor by taxing authority 
in establishing local tax valuation is not warranted. Trans- 
continental v. Bernards, et al. App. Div. .. 983 


The valuation of pipelines should be considered by the 
legislature and a suitable state-wide formula enacted for 
universal guidance throughout the State. Transcontinental 
v. Bernards, et al. App. Div. 

Lots set aside for recreational purposes on major subdivi- 
sion map as required by municipality for approval of the 
plan though not exempt under N.J.S.A. 54:4-3.3 which re- 
quires both public title and public use, has no value for 
tax assessment purposes because of the encumbrance and 
limitations placed thereon by the filing of the map. Ocean 
v. Battleground, et al. Div. of Tax Appeals 1067 

A bona fide sale of lands which are subject to tideland or 
riparian rights of the State will be accepted as the true 
value of the lands rather than value based on comparable 
sales of other lands which may not be subject to such 
rights. Damsil v. Secaucus. Div. of Tax Appeals 1067 

Bequest to wife under separation agreement and simul- 
taneous will is subject to inheritance tax under N.J.S.A. 
54:34-1(a). Kelly v. Glaser. Sup. Ct. 1111 

Meeting Some Of The Pre- And Post-Death Problems 
Of Jointly Held Property, by Zachary S. Minion .... 1125 


Teachers 


A school board has no legal duty to re-hire a non-ten- 
ured teacher at the end of her contract, or to grant her a 
hearing or a statement of the reasons why she was not 
re-hired. Donaldson v. Board of Education of North Wild- 
wood. App. Div. 


Telephones 

Tape recordings of telephone conversations received by 
police in answering the telephones of an alleged lottery 
operator are admissible since the action of the policeman 
in answering the phone and recording the conversations 
violated neither the Federal act prohibiting the intercep- 
tion of telephone calls nor New Jersey’s “wire tap statute.” 
State v. Vizzini. App. Div. ME ae 


Tenancy by the Entirety 

A subsequent remarriage of a divorced couple does not 
reinstate their pre-divorce tenancy by the — Di 
Santo v. Adase. App. Div. ; 998 


1971 Annual Index Page Twenty-Seven 
~ An estate by the entirety can continue only if there is 
an unbroken relationship of husband and wife; a divorce 
terminates the estate by the entirety and converts it into a 
tenancy in common. Di Santo v. Adase. App. Div. 998 


Tenants Associations 

A non profit tenants association created for the protection 
and mutual benefit of the tenants in a building, and with 
a membership consisting of a substantial majority of the 
tenants in the building, has sufficient standing to maintain 
an action against the building’s landlord in regard to 
matters of common interest to the tenants. Crescent v. 
Realty. Sup. Ct. 311 


Threatening to Kill 

Actual intent to carry out the threat and the reaction ° 
of the intended victim are not elements of the offense of 
threatening to kill. State v. Green. App. Div. 1198 


Time 

Township Committee should apply R. 1:3-3 on appeal 
from Planning Board in determining whether appeal was 
timely. Princeton v. Planning Bd. App. Div. 19 

The statutory deadlines for filing tax appeals to the 
County Board of Taxation must be accorded strict adher- 
ence. Danis v. Middlesex Cty Bd of Taxation 83 

An appeal by defendant or a motion by defendant for 
leave to appeal from an order granting additur does not 
toll the period permitted by the order for acceptance of 
the additur. Keeley v. Big W. App. Div. aes 114 


Tolls 

There is no right to reparations for alleged excessive 
bridges tolls where the reasonableness of the same has 
been exclusively preempted by legislation imposing the 
obligation of fixing reasonabie tolls upon the proper 
administrative authority. Public Service v. Delaware 
River Port Authority. App. Div. 428 


Torts 

A manufacturer which sells a power press without safety 
devices is not liable in either negligence or strict liability 
if it is the custom in the trade that the purchaser is respon- 
sible for installing such cenit Bexiga v. Havir. —_— 
Div. CS ‘ ; 47 


A manufacturer has no duty to warn of an obvious lack 
of safety guards or of the patent danger to one who inserts 
his hand in a power press which is in operation. Bexiga 
v. Havir. App. Div. .. ee 447 


The rule of Immer v. Risko, which abrogated the doc- 
trine of interspousal immunity, applies only to automo- 
bile accidents occurring after July 10, 1970, and has no 
retrospective application. Darrow v. Hanover Township. 
Sup. Ct. . : ; 553 


The immunity of a prosecutor from suit for actions taken 
in the course of his duties does not extend to a claim that 
the prosecutor deliberately procured perjured testimony 
while seeking the death penalty against the plaintiff. 
De Groot v. Muccio, et al. Law Div. 554 


Transfusions 

A guardian may be appointed to consent to a transfusion 
where physicians determine that an adult who refuses 
such a transfusion because of religious convictions will die 
in its absence. John F. Kennedy Memorial Hospital v. 
Heston. Sup. Ct. Sata atti ra ea are ores ; 787 


Transcripts 

The holding in Boddie v. Connecticut, 401 U.S. 371, is 
not controlling on the broad issue of whether on appeal 
in a custody proceeding appellant is entitled to a free 
transcript on a mere showing of indigence without prelim- 
inary screening or more. Stewart v. Stewart. Sup. Ct. 1014 


Trespass 

A juvenile is guilty of trespassing when he climbs a 
locked, 10-foot, barbed wire-topped fence on a Sunday and 
enters a car lot even though no signs on the fence prohibit 
entry since such a fence itself customarily is understood 
as constructive notice that entry is prohibited. State v. 
L. R. App. Div. ; : Es 2 


A person who enters upon private property for purposes 
of providing a migrant worker-occupant with some form 
of governmental or charitable service does not commit a 
trespass because the visitor invades no possessory right of 
the farmer-employer superior to the right of the migrant 
worker to receive the service. State v. Peter K. Shack and 
Frank Tejeras. Sup. Ct. 535 


The holder of an easement may maintain an action 
sounding in trespass for damage to water pipes owned by 
it lying within its easement. P & A Construction, Inc. et al 
v. Hackensack Water Co. Law Div. 882 


Trial 

Similar or related offenses may be joined for a single 
trial provided the defendants will not be thereby pre- 
judiced. State v. Miller. App. Div. 82 


Where the interests of two defendants are identical, they 
are treated as a single party and so are entitled only to a 
total of six peremptory challenges, rather than to a full 
set of six for each. Ciurciu v. Modell’s Shoppers World 
and Unishops, Inc. Sup. Ct. 339 


Under R. 4:25-1 trial must be held within the framework 
of the pretrial order unless modified at or before trial 
pursuant to R. 4:9-2. Muntz v. Newark City Hospital, et al. 
App. Div. 750 


In absence of evidence that car was not equipped with 
braking devices specified in N.J.S.A. 39:3-67, it is proper 
to refuse to charge that provision of the Motor Vehicle Act. 
McGlone, et al v. Corbi, et al. Sup. Ct. 790 


Whether to allow a jury to separate and retire to their 
homes for the evening thereby temporarily suspending their 
deliberations before they have reached a verdict is a mat- 
ter for the discretion of the trial judge. Pessini v. Massie, 
et als and Eberhardt v. Vanarelli, et als. Law Div. 882 


Where several irregularities during jury deliberations 
were brought to the attention of the trial judge, who then 
conducted in camera proceedings, on the evidence adduced 
the court should have allowed further inquiry outside of 
the jury with respect to the alleged irregularities. Scott 
v. Salem County Mem. Hosp. et al. App. Div. 922 
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Trial, Cont’d 

Held, on facts, that the alleged errors in the trial judge’s 
charge to the jury were not grounds for reversal, and 
more particularly, that the corrective charge on proximate 
cause cured the original error, the charge on circumstan- 
tial evidence was appropriate, the refusal to charge as to 
an intervening cause was proper, and the charge suffic- 
iently related the law to the facts of the case. Panas, etc. 
et als v. N.J. Natural Gas Company, etc.; City of Asbury 
Pk v. N.J. Natural Gas Co. Sup. Ct. 

It was not plain error for the trial judge to hear a wit- 
ness out of the presence of the jury when he had been in- 
formed by the defendant that the witness had changed his 
testimony, where the jury later was permitted to hear the 
witness and to judge his credibility. State v. York. 
App. Div. 

Held, on facts, prosecutor's use of terms “mugging” to 
describe the robbery, and “criminal” in referring to de- 
fendant did not deny defendant a fair trial. State v. Wade. 
App. Div. 

A criminal dtendnts: sigadinte that the trial might 
proceed with only eleven jurors is binding upon him even 
though not reduced to writing as required by R. 1:8-2(a) 
and cannot be rescinded after the jury has retired to deiib- 
erate. State v. Morales. App. Div. 

The trial judge’s failure to question members of the jury 
individually or while they were in the jury box was not 
prejudicial error where the panel was questioned while out 
of the box by omnibus questions and earlier had heard the 
questions adddessed to other panels. State v. Morales. 
App. Div. 

Alibi is not a “separate” defense which requires a specific 
charge without a request thereon. State v. Harris. App. 
Div. 





Trusts 

Irrevocable Trusts, by Harold Kamens 

The Court will, if possible, avoid construing a will so as 
to create a perpetual trust for noncharitable purposes, 
which would be void as violative of the rule against per- 
petuities. Wilson et als v. Flowers et als. Sup. Ct. .... 486 

Stock splits should be allocated to corpus since the allo- 
cation is governed by N.J.S.A. 3A:14A-1 et seq. in the ab- 
sence of evidence of a contrary intent by the testator or 
settlor. Estate of Conway. Sup. Ct. .. 807 

On facts, testator’s son, one of two life beneficiaries of a 
trust established under testator’s will, was entitled to all of 
the income and interest accumulated in the trust since 
the death of the other ncunieds Estates of Conway. 
Sup. Ct. 

Held, attempted seescntion of tor vivos trust by settlor 
during lifetime was never consummated, was at best in- 
choate and was not effected. In Re: Estate of Julia Henning. 
Chan. Div. 1099 

Where trust anal eneviien that the right of revo- 
cation must be exercised by a written instrument delivered 
by the settlor to the trustee during the settlor’s lifetime, 
the settlor cannot effectively revoke the trust by will. 
In Re: Estate of Julia Henning. Chan. Div. 


Unauthorized Practice Opinions 

Will Forms — Sale by Layman 

Legal Advice via Newspaper and Radio — Opinion 
No. 4 

Real Estate ies Adverts Legal Services 

Builder’s Advertisement: “No Closing Costs” 


Office in this State for Out-of-State Federal Special- 
ist in United States Customs and Tariff Laws . 1077 


Out of State Attorney: Office in this State for Fed- 
eral Specialist in United States Customs and Tar- 
iff Laws Pee citer eta : 
Unconscionability 
The Court will not enforce the acceleration provisions of 
a retail installment sales contract where the Seller did 
not perform in good faith and did not follow a course of 
fair dealing. Urdang v. Muse. Essex Co. Dist. Ct. . 427 
Where a Buyer defaulted in payments on a retail install- 
ment sales contract but subsequent to repossession of the 
goods offered the Seller a sum which would have left a 
balance due no greater than the value of the goods, the 
Court will not enforce the Seller’s right to accelerate the 
payments under the contract and bring suit against the 
Buyer for the deficiency, since if the Seller had accepted 
the Buyer’s offer, the Seller would have suffered no loss. 
Urdang v. Muse. Essex Co. Dist. Ct. 


Unemployment Compensation 

A person who takes work he is not required to take be- 
cause it is unsuitable does not suffer loss of unemployment 
benefits when he is unable to cope with that work. Wojcik 
v. Board of Review. Sup. Ct. .. joes s ane RO 


Unfair Competition 

Where an advertisement was prepared by a newspaper 
for a customer and was not copyrighted, the newspaper can 
not prohibit the use of that advertisement by another pub- 
lication. Press Publishing v. Atiantic. Sup. Ct. 


Uniform Commercial Code 
Purchase price for consumer goods may be so excessive 
as to be unconscionable and therefore render sales contract 
unenforceable as written under N.J.S.A. 12A:2-302. Toker 
v. Westerman. Union Co. Dist. Ct. .. : st 215 
A Chapter XI proceeding under the Reskeestes Act is 
within the scope of the definition of “insolvency proceed- 
ings” set out in N.J.S.A. 12A:1-201(22). Morrison Steel Co. 
v. Gurtman, et al. App. Div. Perey. 
Whether a right of set off exists is i be determined by 
the law of New Jersey and this determination is unaffected 
by the Uniform Commercial Code. Morrison Steel v. 
Gurtman. App. Div. ieve . 255 
The warranty section of N.J. Ss. A. 2A: 2. 314 extends war- 
ranties to contracts of sale and not to contracts of bail- 
ment. Garfield v. Furniture Fair-Hanover. Law Div. .. 332 
Where a Buyer defaulted in payments on a retail install- 
ment sales contract but subsequent to repossession of the 
goods offered the Seller a sum which would have left a 
balance due no greater than the value of the goods, the 
Court will not enforce the Seller’s right to accelerate the 
payments under the contract and bring suit against the 
Buyer for the deficiency, since if the Seller had accepted 
the Buyer’s offer, the Seller would have sufferd no loss. 
Urdang v. Muse. Essex Co. Dist. Ct. 


The Court will not enforce the acceleration provisions of 
a retail installment sales contract where the Seller did 
not perform in good faith and did not follow a course of 
fair dealing. Urdang v. Muse. Essex Co. Dist. Ct. ..... 427 

Where buyer was not given reasonable notification of 
the impending sale of repossessed collateral under N.J.S.A. 
12A:9-504(3), the secured party is not automatically de- 
prived of his deficiency but he must prove that the sale 
resulted in the fair and reasonable value of the security 
being credited to the debtor’s account. Conti v. Jarossy. 
Ocean Co. Dist. Ct. ........ 

Where secured party sells collateral without prior notice 
to the debtor as required by N.J.S.A. 12:9, the debtor can 
recover any loss caused by the failure to comply with this 
Sub-chapter, and if the collateral is consumer goods can 
recover an amount not less than the credit charge plus 
10% of the debt or the time price differential plus 10% 
of the cash price. Conti v. Jarossy. Ocean Co. Dist. Ct. 428 


Secured party’s interest in preceeds of collateral includes 
identifiable funds in debtor’s bank account. Associates 
Discount Corp. v. Fidelity Union Trust Co., 111 N.J. Super. 
353, 268 A.2d 330 (L. Div. 1970). Case note 


Goods sold on consignment are subject to claims of 
creditors unless there was a filing in compliance with 
Chap. 9 of the code or a sign evidencing the consignor’s in- 
terest. In re Gross. U.S.D.C. 


Uniform Consumer Credit Code 
Commission Submits First Report 


Uniform Laws 

American Law Institute Meeting — Call for civility in 
legal profession issued by Chief Justice; Model Land 
Development Code approved; Uniform Commercial Code 
changes reviewed; search and seizure sections of Model 
Code of Pre-Arraignment Procedure accepted 


United States Magistrates 
Rules of Procedure For The Trial of Minor Offenses 
Before U.S. Magistrates 


Unsatisfied Claim and Judgment Fund 

Plaintiff, passenger, who could seek recovery under an 
uninsured motorists coverage endorsement contained in 
the insurance policy of the driver, was barred from re- 
covery against the Unsatisfied Claim and Judgment Fund 
with regard to the uninsured driver of the other vehicle, 
pursuant to N.J.S.A. 39:6-62 and N.J.S.A. 17:28-1. Exum 
v. Marrow and MeNair. Law Div. 


The amendment to N.J.S.A. 39:6-62 does not violate the 
due process and equal protection clauses since the classi- 
fication of those who do have available means of recover- 
ing for losses as ineligible to recover from the Unsatisfied 
Claim and Judgment Fund and those who do not have 
such means as eligible has a rational relation to the policy 
of relieving the Fund from its financial burdens. Exum v. 
Marrow and MeNair. Law Div. 


Although changing a flat tire, an uninsured motorist was 
still operating an uninsured motor vehicle owned by him 
within the proscription of N.J.S.A. 39:6-7(d) and could 
not recover from the Fund. Stupin v. Sanchez. App. 
Div, ... 8 aie Wee 


The offer of judgment rules normally apply to Unsatis- 
fied Claim and Judgment Fund cases, although a trial court 
may excuse the Fund where, in an application before trial, 
it shows that the circumstances of a particular case justify 
that result. Crudup v. Rodriguez. Sup. Ct. 


Only one accident occurred within the intendment of the 
statute where defendant driver struck an automobile, lost 
control of her vehicle, and struck pedestrians nearby. 
Bacon v. Miller. App. Div. 


The Unsatisfied Claim and Judgment Fund may not arbi- 
trarily remain silent without disclaiming liability while the 
90-day period runs and then refuse to defend an action 
because it did not receive a Notice of Intention from the 
plaintiff on its forms even though it did receive the neces- 
sary information by an informal letter from the motorist. 
Watford v. Unsatisfied Claim and ennien Fund Board. 
Law Div. 


Where an uninsured defendant in an automobile negli- 
gence action was a resident of New Jersey at the time of 
the occurrence, thereafter disappears and process cannot 
be served upon him by any of the usual modes of service, a 
plaintiff seeking compensation under the Unsatisfied Claim 
and Judgment Fund Law should be permitted to make 
service on the defendant by ordinary mail to defendant’s 
last known address with notice to the Fund. Feuchtbaum 
v. Constantini, etc. Sup. Ct. 


N.J.S.A. 39:6-76 was not intended to operate as a for- 
feiture or penalty for misconduct but was intended to 
protect the Unsatisfied Claim and Judgment Fund against 
financial loss; hence where plaintiff's mis-statement was 
not designed to defraud the Fund and did not cause any 
financial loss, he was still entitled to recover against it. 
Bears, et al v. Wallace, et al. Sup. Ct. 


Usury 
The finance charges on retail revolving charge accounts 
are not governed by the general usury statute, N.J.S.A. 
31:1-1. Sliger, et als v. R. H. Macy & Co. Sup. Ct. .... 1219 
Regulation of the finance charges in revolving credit 
transactions is a matter for the legislature rather than 
the courts. Sliger, et als v. R. H. Macy & Co. Sup. Ct. 1219 


Variances 

A neighboring municipality has standing to challenge 
the granting of a variance by an adjoining municipality 
where the area is built up and affected property is near 
the municipal border. Roselle Park v. Union. Law Div. 35 

A senior citizens’ housing project promotes the general 
welfare and is a sufficient “special reason” to justify a use 
variance under N.J.S.A. 40:55-39(d). Roselle Park v. Union. 
Law Div. 


Venue 

A claim of improper venue must be raised by pretrial 
motion or it is deemed waived. State v. Schultheis. App. 
Div. 86 

Venue is a matter <a practice and procedure and not of 
jurisdiction, as long as the offense was committed within 
the State; a venue question does not implicate the juris- 
diction of the grand jury, and is no ground for reversal 
absent a showing of prejudice thereby. State v. Seaman. 


A claim of improper venue must be raised by pretrial 
motion or else is considered waived. State v. Seaman. 
App. Div. 

New Rules As To Venue In Matrimonial Actions, by 
Hon. Saul Tischler 801 


Verdicts 

An appellate court cannot mold or amend a jury ver- 
dict of guilty of robbery and enter a judgment of guilt of 
an attempt to commit robbery since such action would be 
usurping the jury’s function. State v. McCoy. App. Div. 490 


Visitation 

Where the party who moved to modify alimony and 
visitation rights made a prima facie showing of a suffic- 
ient change of circumstances, and there were contested 
issues of fact, it was error to dispose of the motion on 
affidavits, interrogatories and depositions, and a plenary 
hearing should have been held. Hallberg v. Hallberg. 
App. Div. 


It is error to refuse to decide a motion for modification 
of alimony and visitation rights on the merits because the 
father is in arrears of alimony at the time of the motion, 
where there is a question of fact as to whether he was able 
to comply with the terms of the original judgment. Hall- 
berg v. Hallberg. App. Div. 130 

The right of a father to visitation is not “dependent upon 
or connected” with his duty to support. Hallberg v. Hall- 
berg. App. Div. 


The Juvenile and Domestic Relations Court has juris- 
diction to grant visitation rights to the father of an illegiti- 


mate child even though paternity is conceded and support. 


for the child is not being sought by the mother. R. v. F. 
Juv. & Dom. Rel. Ct. .. 219 


An admitted father who shows an active interest in the 
child’s welfare should not be classified as a “putative” 
father in construing N.J.S.A. 9:16-1. R. v. F. Juv. & Dom. 


n 


Wage Controls 
President Nixon’s Wage, Price and Rent Control 


Wage Executions 
Requirements of notice of wage execution under 


Waiver 

Held, on facts, the defendant’s waiver of his right to an 
extradition hearing in Tennessee barred his claim that 
fingerprints subsequently taken on his return to N.J. were 
obtained pursuant to an illegal arrest. U.S. ex rel. May- 
berry v. Yeager. U.S. Dist. Ct. (N.J.) ..... ae 99 

When defendant voluntarily and with a full understand- 
ing of the consequences pleaded guilty to a charge of con- 
spiring to commit an abortion under N.J.S.A. 2A:98-1 and 2, 
he waived his constitutional rights in regard to illegal 
search and seizure and denial of a speedy trial. State v. 
Raymond. App. Div. 

Where the record does not expressly reflect that an 
accused was offered and declined the assistance of counsel, 
burden is on the state to show his waiver of counsel was 
an informed waiver. Urbano v. Yeager. U.S.D.C. ... 219 


Warrants for Satisfaction 

Practice whereby respondent’s counsel requests and pet- 
itioner’s counsel forwards warrants for satisfaction prior 
to payment of judgment amounts to a contract terminating 
the litigation and waiving any right of appeal. Sturdivant 
v. General Brass & Machine Corp. App. Div. 


Warranty 

New Jersey has adopted the more liberal and more mod- 
ern view of finding liability in favor of a purchaser of a 
mass-produced article who is injured in its use finding it 
unnecessary any longer to prove negligence and unneces- 
sary to establish privity of contract and invoking the con- 
cept of breach of warranty. Sabloff v. Yamaha Motor Co., 
et al. App. Div.  reaserae Jick pet es 


A motorcycie whose front wheel stops rotating while be- 
ing operated by an experienced cyclist at 25 m.p.h. along 
a paved public highway without any brake being ap- 
plied or any other cause for the stoppage attributable to the 
driver or some third person is not as warranted. Sabloff 
v. Yamaha Motor Co., et al. App. Div. ..... 138 

A manufacturer should not escape responsibility for 
breach of its warranty of fitness for purpose where the 
breach is caused by an act of improper assembly, the 
assembly having been entrusted by the manufacturer to 
an authorized dealer. Sabloff v. Yamaha Motor Co., et al. 
App. Div. 138 


Where insured failed to comply with an express warranty 
provision in fire insurance contract with regard to other 
insurance in force, insurer is entitled to rely on breach 
of warranty even though a stronger and larger policy was 
substituted for the policy mentioned in the contract. Bryn- 
ildsen v. Ambassador Ins. Co. Law Div. 254 

Where the warranty in an insurance contract is clear and 
explicit, the insurer is entitled to deny liability even with- 
out a showing of prejudice from the insured’s breach 
thereof. Brynildsen v. Ambassador Ins. Co. Law Div. .. 254 


Water 
Water Management Controls, by Stephen Sussna and 
Jack Kirhhoff . 49 
The State has the power to enable municipalities to regu- 
late the use of navigable waters. Neptune City et al v. 
Avon-by-the-Sea. Law Div. . 292 
Municipal consent is a prerequisite to any extension of 
service by a water company to territory within its juris- 
diction. Brick Township v. South Lakewood Water Com- 
pany. App. Div. ue 766 
The Public Utility Commission can review a refusal by 
a municipality to consent to extension of water services 
into its territory. Brick Township v. South Lakewood Water 
Company. App. Div. 


Weapons 

The exception to N.J.S.A. 8A:151-41 which permits keep- 
ing a revolver without a permit at the place of business, 
dwelling house or land does not permit carrying a revolver 
in an automobile even though it is used to transport the 
receipts of a business. State v. Cusick. App. Div. 
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Weights 

Loadometer readings are satisfactory evidence to support 
convictions for vehicle weight violations. State v. Horn. 
Bergen Cty. Ct. 

County police officers have authority to enforce the 
provisions of N.J.S.A. 39:4-75 and to stop and weigh 
vehicles suspected to be in violation of the weight limits 
posted for bridges. State v. Horn. Bergen County Ct 1130 


Welfare 


The Essex Welfare Board’s practice of deducting the 
amount of court-ordered support due to welfare clients 
from their welfare checks at the beginning of the month 
unless the support obligor is “habitually” delinquent and 
of reimbursing them later if the support is not actually 
paid, inflicts a needless hardship on recipients and is 
contrary to federal and state laws which require reason- 
ably prompt payment of welfare. Buchanan v. Essex Co. 
Welfare Board. Law Div. . 87 

The Welfare Board must give recipients the opportunity 
to be paid in full at the beginning of each month, without 
reduction for court-ordered support, when such support 
has been delinquent in any one payment period. Buchanan 
v. Essex Co. Welfare Board. Law Div. = 87 

Whenever the mother of an illegitimate child seeks 
public financial aid for it and whether or not bastardy pro 
ceedings ensue against the putative father there may be 
no later prosecution for fornication against either of them. 
State v. Clark. Sup. Ct. 293 

The Division of Public Welfare did nt “as its statu- 
tory authority when it promulgated §615(a) of the Cate- 
gorical Assistance Budget Manual which provides that 
“income disregards” or work incentives will no longer be 
considered in setting the amount of assistance for a 
recipient of “N segment” assistance. — v. McCorkle. 
Sup. Ct. : 332 

When a welfare seaeient is 2 te Pee or target of a wel- 
fare fraud investigation which has shifted from the in- 
vestigatory to the accusatory stage, she is entitled to full 
Miranda warnings before being questioned at welfare 
headquarters by representative and supervisor of fraud 
division. State v. Graves. App. Div. ................. 339 


Wharton Rule 


Where defendant was charged with conspiring to violate 
the statute prohibiting misconduct in office and extortion 
under N.J.S.A. 2A:98-1 and both the crime of misconduct 
in office and extortion were committed by defendant alone 
and the co-conspirators were not indispensable to the com- 
mission thereof the so-called Wharton Rule of conspiracy 
is inapplicable. State v. Seaman. App. Div. ........... 291 


Wills 


A remainderman may wait until termination of a prior 
estate before accepting or rejecting benefits conferred upon 
him by a will, but must then act ae: In re Estate of 
Page. Chan. Div. , . 250 

Held, on facts, testator’s eens nee: was to provide 
the same disposition of the trust property in the event of a 
disclaimer by his daughters as he had provided for ex- 
pressly in the event of their death. In re Estate of Page. 
Chan. Div. . 250 

In the absence of instructions to the contrary, residuary 
estate is charged with payment of Federal Estate Taxes. 
Bartel v. Clarenbach. Chan. Div. . 314 

Assumption that testator intended the maximum tax 
advantages for his estate and maximum benefit to the 
spouse is rebuttable, as is the case here, for the plan of tes- 
tators’ will may suggest that testator did not intend these 
advantages. Bartel v. Clarenbach. Chan. Div. ... . 314 

The Court has a duty to follow what it finds to be the 
testator’s probable intent. Wilson et als v. Flowers et als. 
Sup. Ct. 486 

Since there is a strong ccenniaiton that testators do not 
intend to die intestate, the Court will avoid a construction 
of a will which creates intestacy as to a portion of the 
estate. Wilson et als v. Flowers et als. Sup. Ct. ... 486 

The Court will, if possible, avoid construing a will so as 
to create a perpetual trust for noncharitable purposes, 
which would be void as violative of the rule against per- 
petuities. Wilson et als v. Flowers et als. Sup. Ct. 486 

Extrinsic evidence including direct statements of intent 
by the testator, in the form of prior wills, the testator’s 
memoranda, the scrivener’s testimony, or otherwise, is ad- 
missible to determine whether an ambiguity in the will 
exists, and if it exists, to shed light on the ambiguity, 
whether the ambiguity be latent or patent. Wilson et als 
v. Flowers et als. Sup. Ct. 


Wire Taps 

Limits Put On Wiretapping Extremists 

Tape recordings of telephone conversations received by 
police in answering the telephones of an alleged lottery 
operator are admissible since the action of the policeman 
in answering the phone and recording the conversations 
violated neither the Federal act prohibiting the intercep- 
tion of telephone calls nor New Jersey’s ‘‘wire tap statute.” 
State v. Vizzini. App. Div. .. . 591 

A tap on public telephones is illegal where the affidavit 
and application for authorization do not demonstrate the 
“special need” required under N.J.S.A. 2A:156A-1 et seq. 
and the order does not require appropriate safeguards for 
the conversations of persons other than the prime suspect; 
and neither the contents thereof nor evidence derived 
therefrom, such as evidence obtained under a search war- 
rant based thereon is admissible. State v. Sidoti, et al. 
Law Div. 882 


Under N.JS.A. 2A: 156A- 12(f) the Lesilatens has man- 
dated that telephone conversations shall not be overheard 
or recorded if and when it becomes clear in the mind of 
the executing officer that such conversations do not in any 
way pertain to the objects of the criminal investigation. 
State v. Molinaro, et al. Law Div. : 1218 

Where evidence stems from an unlawful wiretap, sup- 
pression of such evidence is the remedy specifically selec- 
ted by the Lgislature under N.J.S.A. 2A:156A-21. State v. 
Molinaro et al. Law Div. 


Withdrawal of Complaints 


Attorneys who arranged to have complainant withdraw 
criminal complaints in exchange for payment of money 
suspended from practice of law for six months. In the 
Matter of Friedland, Querques and Robbins, Attorneys at 
Law. Sup. Ct. 


Procedure to be followed by attorneys wishing to have 
criminal complaints dismissed by their clients prescribed, 
to wit, prior appearance before and full disclosure to pros- 
ecutor and a judge. In the Matter of Friedland, Querques 
and Robbins, Attorneys at Law. Sup. Ct. 


Witnesses 


It was error for the trial judge to permit testimony re- 
garding a defense witness’s convictions for nonindictable 
offenses and for the trial judge to comment on the lengthy 
arrest record of the witness where he was the defendant’s 
only corroborating witness and no curing general charge 
was given the jury. State v. Rowe. Sup. Ct. a iniiact pee 


The State has a continuing right to interview a defend- 
ant’s alibi witnesses during the trial if there was to be a 
change in their testimony. U.S. ex rel. ekediniine v. Yeager. 
ES. Dist. Ct. ON) -... 99 

Defendant’s request to toate the j jury that an inference 
adverse to the State can be drawn from the State’s failure 
to call a witness is properly refused where the witness is 
equally available to the defendant or the witness had told 
the prosecutor and his owr counsel that he was hostile to 
the State. State v. Seaman. App. Div. .. . 291 


Individual members of the Board of Trustees of a library 
who are subpoenaed before a municipal investigating com- 
mittee, and who object to questions concerning matters 
anterior to their appointment to the board, may apply to 
the Chancery Division to fix appropriate limitations. Board 
of Trustees, et al v. City of Union City et al. App. Div. 998 

Miranda does hg apply to a witness in court. State v. 
Williams. Sup. : 1218 

A reluctant pate who has saveus ews State that he 
will depart from a sworn statement should be told of his 
right to claim his privilege against self-incrimination. State 
v. Williams. Sup. Ct. 1218 

The “target” doctrine does not ale ~ a ‘witness who is 
subpoenaed by the prosecutor at a pretrial hearing to 
determine whether the witness will recant under oath his 
prior testimony incriminating a defendant. State v. Wil- 
liams. Sup. Ct. 


Women’s Liberation 
In the World of Women’s Liberation 


Words and Phrases 

Only one accident occurred within the intendment of the 
statute where defendant driver struck an automobile, lost 
control of her vehicle, and struck eneameiae nearby. 
Bacon v. Miller. App. Div. 139 

A Chapter XI proceeding under ‘the Bankruptcy Act is 
within the scope of the definition of “insolvency proceed- 
ings” set out in N.J.S.A. 12A:1-201(22). Morrison Steel Co. 
v. Gurtman, et al. App. Div. 


Workmen’s Compensation 


Quantum of reasonable attorney's fee is a matter of dis- 
cretion not to exceed 20% of judgment to the party in 
whose favor judgment is entered. Schraer v. Southern 
Trucking Co. Bergen Co. Ct. 


Apportionment of counsel fees for a Weebeew s Compen- 
sation appeal is matter of discretion. Schraer v. Southern 
Trucking Co. Bergen County Court new 

A fireman whose pension was denied erroneously is en- 
titled to payment of the pension retroactively, less the 
amount of the Workmen’s Compensation payments he 
received prior to reversal of the denial, but with a credit 
for his counsel fees in the Werkmen’s Compensation and 
pension appeal ssablintinss In the Matter of Howard 
Smith. Sup. Ct. : 106 

Public employees may pen receive both pension and 
Workmen’s Compensation payments for the same disabil- 
ity. In the Matter of Howard Smith. Sup. Ct. 106 

An insuror which insured an employer against awards 
under the Workmen’s Compensation Law of Minnesota 
must defend and pay the judgment in a Workmen’s Com- 
pensation action brought in New Jersey to the extent the 
insurer would have been liable had the action been brought 
in Minnesota. Toebe v. Employers Mutual of Wausau. 
App. Div. 249 

Neither the Workmen’s Cimmpeneation statutes nor the 
rules of court provide for the payment of plaintiff’s counsel 
fees for enforcement of an award against his employer’s 
insuror. Toebe v. ieee Mutual of Wausau. App. 
Div. 249 

Where an ouslaten: eeaiieies of contract, necessity, ex- 
press permission or established and accepted practice, 
uses his car regularly or frequently in connection with 
his employment and for the employer’s benefit, he is with- 
in the scope of his employment when transporting the car 
to and from the place of employment in order to have it 
available for such use. Begley v. Internat’l Terminal. 
Union Co. Ct. 535 

Practice whereby reanenieaite onmaal requests and 
petitioner’s counsel forwards warrants for satisfaction prior 
to payment of judgment amounts to a contract terminating 
the litigation and waiving any right of appeal. Sturdivant 
v. General Brass & Machine Corp. App. Div. .. 683 

If an employee with a diseased heart comes to work in 
the throes of a heart attack or continues to work after the 
commencement of such an attack, and the work effort, 
whether it be great or small, contributes in a material way 
to the aggravation or acceleration of the condition resulting 
in death, the case is compensable. Meines v. Hy Levine 
Assoc. Sup. Ct. 746 

Where a prior accident has been but. iets contribu- 
tive to any disability of the employee’s hand existing after 
that accident, and the second accident and injury is the 
effective and substantially sole cause of the ultimate dis- 
ability to the hand, N.J.S.A. 34:15-12(d) does not call for 
deduction of an award for the first injury. Minogue v. 
Lawrence Pkg. Supply. App. Div. 747 

Amount awarded for prior compensable accident result- 
ing in amputation of part of index finger of petitioner’s 
hand is not deductible from subsequent award of 100% 
permanent disability of that hand caused by later com- 
pensable accident. ities v. Lawrence Pkg. Supply. 
App. Div. 747 


The “going pa coming sult dea not ~— dcaitabinniitinn 
to an employee who arrived for work, was permitted to go 
home for two hours because there was no work ready for 
him and the employer had failed to notify him in advance 
contrary to its policy of telling the employees to come in 
late if there would be no work, and he was injured while 
driving back. Bergman v. Parnes Brothers, Inc. Sup. Ct. 747 
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A woman may be considered a wife for workmen’s 
compensation purposes even though she might not qualify 
for that status in other areas of family law. Dawson v. 
Hatfield Wire & Cable Co. Sup. Ct. 761 

The status of “wife” for workmen’s compensation pur- 
poses extends to a woman who, in good faith, enters into 
a ceremonial marriage, lives with the man as his wife 
for many years thereafter, and becomes economically de- 
pendent upon the man, where no other person challenges 
her claim to benefits. Dawson v. Hatfield Wire & Cable Co. 
Same ©. s..:505 . 761 

Where a hernia is panne i: a duit went incident, the 
time limitation of N.J.S.A. 34:15-12(c) (23) is satisfied and 
compensation should be allowed if notice is given to the 
employer or acquired by him within 48 hours after the 
hernia became manifest, i.e., when the employee knew or 
ought to have known that he had a hernia. Salerno v. 
McGraw Edison Industries. Sup. Ct. 802 

Notice of hernia claim given more than 48 hours after 
occurence was timely where strain incident was observed 
by other employees but existence of hernia was not dis- 
covered until examination of petitioner by respondent’s 
plant physician a week or two after the incident. Salerno 
v. McGraw Edison Industries. Sup. Ct. 802 

Where work-related injuries have not in themselves 
rendered the employee incapable of employment and age is 
the predominant or most significant factor in his inability 
to obtain employment, he is not entitled to total disability 
benefits. Barbato v. Alson. Div. of Comp. 802 

An employee who sustains a work-related injury by rea- 
son of which he is no longer capable of employment in the 
occupation in which he was injured and because of age, 
cannot obtain other employment, is entitled only to com- 
pensation for his work-related disability and not to allow- 
ance for unemployability due to age. Barbato v. Alson. 
Div. of Comp. 802 

The concept of Where comabradioens is that the Act is to be 
liberally construed to effectuate its purpose, not that the 
evidence is to be liberally construed in favor of petitioner. 
Barbato v. Alson. Div. of Comp. .. oe 802 


Under N.J.S.A. 34:15-15, an injured employee who re- 
fused treatment by the doctor selected by the company is 
not entitled to reimbursement for treatment he obtained 
elsewhere, even though it was successful, absent a showing 
that the services of the company’s doctor were inadequate. 
Benson v. Coca Cola Co. Law Div. Me 822 


N.J.S.A. 34:15-40(d) allows employer or his carrier to 
recover compensation paid by them from third party tort 
feasor by serving notice of compensation lien on the tort 
feasor before he pays the employee, even if that be after 
settlement of the third tein action. Wager v. Burlington. 
Law Div. 1094 

Appellate Division “will wae disturb determination of 
County Court which was reasonably reached on sufficient 
credible evidence iui in entire record. Grant v. Blazer. 
App. Div. ; 1099 

In view of limited scope of review by ‘Sasene Court 
and giving due consideration to concordant factual findings 
of tribunals below that decedent’s heart-death arose out of 
and in course of employment, evidence held sufficient to 
support the judgment and intervention by Supreme Court 
not justified. Leming v. Federal. Sup. Ct. 1219 


Worthless Checks 

The Statutes proscribing issuing a worthless check, N.J. 
S.A. 2A:111-15 to 17, and obtaining money under false 
pretenses, N.J.S.A. 2A:111-1, are overlapping and the prose- 
cutor may proceed under either Statute when the facts fit 
the proscriptions of both. State v. Covington, etc. App. 
Div. oe , 170 


Wrongful Prosecution 

The immunity of a prosecutor from suit for actions taken 
in the course of his duties does not extend to a claim that 
the prosecutor deliberately procured perjured testimony 
while seeking the death penalty against the plaintiff. 
De Groot v. Muccio, et al. Law Div. 554 


Zoning 

Rutgers, the State University, is an instrumentality of the 
State and as such instrumentality is immune from local 
zoning ordinances since nowhere under N.J.S.A. 18A:65-1 
et seq. has the legislature indicated any intention to re- 
strict Rutgers by subjecting it to municipal control. Rut- 
gers v. Piluso, et al. Law Div. 65 


The Zoning Crisis: Or How Do We Extricate Ourselves 
From This Mess?, by Alan J. Werksman ° 129 ¢ 


A building permit may be refused where the lot does 
not meet a minimum size requirement even though that 
requirement was increased after re-subdivision was per- 
mitted unless the owner has made substantial expenditures 
in reliance on, or required by, the subdivision. Sandler v. 
Bd. of Adjustment, et al. App. Div. 169 


The rule that zoning requirements may not be changed 
for a “reasonable time” after a re-subdivision is approved 
does not apply unless the property owner has made sub- 
stantial improvements in reliance upon the resubdivision, 
comparable to those required of a developer of a large 
tract of raw land. Sandler v. Bd. of Adjustment, et al. 
App. Div. 169 


A municipality cannot under the guise of use regulation 
(zoning) prohibit the condominium system of ownership of 
buildings. Bridge Park Co. v. Highland Park. App. Div. 190 


The zoning act does not confer on municipalities power 
to regulate ownership of buildings or types of tenancies 
permitted. Bridge Park Co. v. Highland Park. App. Div. 190 


The Municipal Planned Unit Development Act does not 
permit nonresidential uses which are designed to benefit 
others outside the area of the planned unit. Rudderow et 
als v. Mount Laurel et als. Law Div > oH 


An ordinance which is adopted pursuant to the Municipal 
Planned Unit Development Act is invalid if it does not pro- 
vide for specific districts in which planned unit develop- 
ments may be built. Rudderow et als v. Mount Laurel et 
als. Law Div. 310 


Where complaint alleges illegality on part of Planning 
Board affecting integrity of Township zoning ordinance, 
corporation whose members are residents of Township has 
standing to sue. Dover Township Homeowners etc. v. 
Township of Dover, et al. App. Div. 402 
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